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VALIDITY OF THE FOURTEENTH AND FIFTEENTH AMENDMENTS TO
THE CONSTITUTION,

———

CoMMITTEE ON THE JUDIOIARY,
Houvse or REPRESENTATIVES,
Washington, D. 0., Monday, March 81, 1910,
The committee met this day st 11 o’clock a. m., Hon. Richard
Wayne Parker (chairman) presiding.
o Cuatrman, Now| Mr. Sisson,

STATEMENT OF HON, THOMAS U, SISSON, A REPRESENTATIVE
IN QONGRESS FROM THE STATE OF MISSISSIPPI,

Mr. Sigson, Mr. Chairman and gentlomen of the committee, I
thank the chairman and the full committes for the courtesy which
thoy have extended to me in according me this hearing. At the
outsot I desire to sssure the committee that I will address you ns
lawyers, Every good lawyer ia not only willing but glad to hoar
fair and frank discussion. " If there is a class of men on earth who
can without prejudice discuss a 1uoation it is a lawyer, Doctor
Talmadge hes called them ‘‘the balance wheels of civilization.”

In greaantinf this &umly constitutional question it is not onlg my
duty but my desive to avoid any question of seotion or of partisan-
ship. T shall absolutel ﬁmhaw any political issue or any question
that may arige out of the discussion of a question so delicate as this,
because T waut to appeal to your cool and deliberate judgment as
lawyors, and do not want it beclouded by any proeconceived opinions

* by any queation of FOH cA. )

, Either the fourtcenth and fifteenth amendments were constitu-
tionally ado[}tad or they were not. If they were not tho records
will show. It is to the record that I shall appeal. If from that
rocord it cloavly appears that they are not properly a part of tho
Constitution your duty os lawyors on this important committee is
plain. Report the fact fearlosuly to tho Housy.  If the question is one
of doubt, then make such a report to the House exproessing that doubt.
The House can then determino what course it should pursue,
theso smendments have beon ndded to our Constitution without
satisfying the condition of Articlo V thon noithor one of them is
proporly s ﬁn_rb of our Constitution and should not control either
our nstional or state logislation. No oltizen of any section will
contend othorwise. I am sure that no lawyer who has any vespect
for his standing as s lawyer will venture the opinion that any
smendmont can constitutionally attach ns a part of our sacred instru-
mont without squaring with Artiole V. Article V is in the following
language: . '

The Oo y whonover two-thirds of both housos shall deem it noc shall

ammwm Lo this Conatitution, ‘or on the ngpilculinn of Ihem atures

gf two-thirde of the sovarsl Btates shall call & convontioh for proposing amendnionts,
which; iu elthor cavo, shall bo valld to all intonty and purposes as part of this Con-

\ g ]
‘\ : . ' : !
Slg s

g2

D P A T S A R Ay o i TR T T TRy 2
B PORERR A ENC TR R LTI ¥ T Wi rvdiciprimge s b aaaa a8 nsrelCui 220 LR



4 VALIDITY OF THE FOURTEENTE AND FIFTEENTH AMKNDMENTS.

atitution, when ratified by the legislatures of thres-fourtha of tho ssvoral Blates, or
by conventlons in threofourths thercof, as the one or the other mode of ratification
may bo ﬂprnpuood by tha Congrosa: Provided, 'Uhat no amendmont which way bo
made prior to tho year ono thousand vight hundred and ni]i'ht sholl In any manaer
affect the flest nnd’ fourth clavees In the ninth section of the fimt arilele; and that no
Btato, without its consent, ehall bo duprived of §ts oqual suffrage In thae Henate,

This clause is one which Congress considered carefully at the
oxtrn scssion lnat yeor, bocauso this (;‘onﬁmss passod the resolition
aubmitting the “incomo tax amendment’” and the elavso was then
studied by each Momber of Congress for himself. I shall not diseuss
the differenco of opinion as to tho meaning of the language “two-
thirds of both Houses” beenuse the language is too plain to admit of
much real difference of opinion, If it means anything it means
two-thirds of tho entire membership of both Houses.

Mr. Canvnin, Three-fourths ?

Mr. S1830N, No; two-thirds of Loth Ilouses, Since the question
hns been raiged at this stage we had aa well look at the language and
discuss it fully now, beeause upon the meaning of the words “two-
thirds of both Houses' rests ane of the strongest arguments against
the validity of the amendments. Lel us look at the language of
other sections of the Constitution and we will sec more clearly what
this gection must mean. In article I, section 5, [mmgﬁnph 1, we
find this language: “And o majority of each (House) shall constitute
& quorum to do business; but o sminllor number may adjourn from
doy to day and may bo authorized to compel the attendance of
absent members, ete.”” Clearly the lnnguage “and s majority of
each (House) shull conatitute a quorum io do business’” menns one
more than one-half of the entire roll of members. It means s ma-
jority of the whole House, the entire membership, It ean medn
nothing else. This is the ordinary business of tho House. This is
business not specifically reforred to in other sections and may be
transacted by n bare mrt:r'ority of eagh House, That is, & majority of
a majority can pass ordinary legislation. But no one will contend
that less than this number could do business. No one can by an
streteh of language say that here tho languago “of each (House)”
means less than the entive bady.

Then we find this languago ‘‘ench (House) may punish its members
for disorderly behavior and with the concurrence of two-thirds, expel
a Momber,” This.extraordinary power must bo exercised by a two-
thirds vote of each House and fjl_o Innguago is not susceptible of any
fair construction excopt that it requires two-thirds of the total mem-
bership.  This is an extraordinary proceeding and it will not be con-
tonded that two-thirds of & quorum is what was meant, beeause if such
had been the intention, lanyuage would have been used which would
have meant that and only that. But the fathers snid exactly what
thoy meant; two-thirds of ench House. It ean moan nothing short
of the entire memborship. ) ,

' Then again, in the name article and section we find the language
“And yeas and nays of the Mombers of oither House on any question
shall; at the desiro of one-fifth of those present, be entered on the
journal.” Ilere again we find it oagy Lo determine what the languago
menns.. “‘One-fifth of those present™ is not equivocal, and the fathers
again sy just what they menn, _

n this same article we find the lanﬁage in referonce to the pas

sage of a bill over the President’s veto, "
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VALIDITY OF THE FOURTEBNTH AND FIFTRENTH AMENDMBNTS, b

shall” ocoura twico, nnd It has been construed by some Spoakers to
moan two-thirds of those prosont, But this must bo taken with
somo ualifiontions. For exnmplo, eu{;poso onl{ o very fow Mombers
were presont, say not more than one-tonth of the Members, it would
Lo, of courso, absurd to say that all of these could pass a bill over the
Prosident’s veto even though the Constitution did not require o
record vote,  Of course thia would disclose the nbsence of a quorum,
hut it would ho en ahsurd contontion to say that, but for that pro-
vision requiring a record vote, the language ‘‘two-thirds of that
House" could pass s law when only onculiunt \ of the Membors were
presontt.. This would be true, too, even though the clause requiring
o mejority to conatituto a quorum had heen left out. Thon it is, to
my mind, absurd to sny that that language means that nnl'}' two-
thirda of a bare majority may poss a bill over the Prosident’s veto,
bocause this would bo much easier than to say, as is the case in some
States, “‘shall bo repassed L, a majority o both houses.”” In all
theso States this is consty sed to mean one more than half of the
ontire momborship. If this claugo only meana that two-thirds of a
(‘uopum is nocossary to pass a bill, thon we ronch the absurd situntion
that ono mora than a third of the membership can pass a bill over
the Presidont’'s voto, 1or examplo, thore are now 391 Members in
the present House; 196 Members .conatitute a quorum; two-thirds of
196 is 130 and n fraction, or, that is, 131, which is only s fraction of
one over one-third of the moembership whon the Constitution says
*“two-thirds of that House,”
In nrticle 1, section 7, paragraph 3, wo find this langunge:

Every order, resolution, or vote to which the conourrenco of the SBenato and House
of Roprosontatives may he necmr" (oxcapt on a question of adjournmont) ehall bo
prosented to the Proaldont of tho United States; and bofore the same shall take offect
shall he approved by him, or bbing dlsapproved by him, shall be repassed by two-
thirds of tno Sonate and House of l?eprcsontativea, according to the rules and ﬁmﬂn-
tlona preecribed in tho case of a bill.

“Hero wo find this Imalguugu: “8linll bo repnssed by two-thirds of
the Senate and House of” Representatives, according to the rules and
limitations preseribed in tho case of a hill.” " Here wo find that the
Supremo Court has settled this clnuse and snys that it only applies to
such bills, orders, and resolutions as are legislative In” effect and
does not apply to resolutions referred to in Article V, which provides
for amendment, But in the section jur quoted it provides that it
shall bo passed by two-thirds, according to the rules and limitations
proseribdd in oase of a bill. én, construing this section with the pro-
coding in roferonce to the passage of a measure over the Prosident's
voto, wo find the only sound contention that the Houss and Senate
could provide by rules for a bill is because the Constitution gives that
power to each House, and 1 think the limit of any lawyer's contention

~ would bo that {6 meant not less und could not mean less than two-

thirds of & quorum. This, howover, ean not be used as any reason or
argument to show that “ywo-thirds of both Houses” in section 6
menns less then the entive memborship, because there can be no
limitation in sootion 6, and in the lnst seotion discussed thers may
ba some Jimitation by rule of the House and Senate, This is not freo
from doubt, however, and I think that tho safer and sounder con-
struction would, In the passage of a bill over o veto, be two-thirds
of the outire membership. :
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] VALIDITY OF THE FOURTEENTH AND FIFTEENTH AMENDMENTS,

Then again we find Artiole 11, section 2, the President is authorized
““to make treatics provided two-thirda of the Senatora present con-
cur.,” Here again wo find Inntguuge which compels the mind to reach
the conclusion that less than two-thirds of the entire Senate muy do
this thing, But the fact that here the language *‘ two-thirds of the
Senators present concur” is used and not two-thirds of the Senate
loads us again to the inevitable conclusion that the language “two-
thirds of each House" means the entire membership.

In view of all the language of the Constitution l?n other soctions,
‘one is compolled to reach the conclusion that the words *“ whonever
two-thirde of both Housee shall deem it necessary” means two-
thirds of the whole mombership of both Houses, With due regard
and respect for the opinion of others, I say, it would be absolutely
absurd to construe it otherwise. The other mode of smending the
Constitution is where an amendment is proposed by two-thirds of the
Iafislnturea of the States or by two-thirds of the convention of States,
which ia the more difficult; and some lawyors have maintained that -
. that mode is a mode that is perhaps uttorly impossible, because even
when you Froposa an amendment in Congress, where all the Members
are present and where each and evory Member can hear the discussion,,
it is with great difficulty that Members agree upon the exact languago '
of an amendment, Tl:orel'oro if an_amendment were proposed by
one of the legislatures of one of the States or a convention of one of
the States to the other States of this Union, those bodies meeting, as
they necessarily would do, in their respective States, and not having
opportunity to confer with each other, it would be so difficult as to be

most impossible to ever reach an agreement upon an amendment,
As one lawyer has said, ‘It would bo batted from one State to another
for a century.” Therefore no method of amendment has ever beon ns
fot adopted excopt that of heing propesed by two-thirds of both
Houses of Congress. This was the method adopted in this instance,

Now, gentlomen, I want to call your attention first to the history
of the fourteenth amendment, If I had the time and you had the
patience, I would have been delighted to have brought up all of the
records. But before going into this history, it might be well to
discuss whether this is s judicial or a political questior: this morninﬁ;
My contention is that it is a judicial question. Whatever my priva
opinion is as to whether the courts should have in the beginning taken
jurisdiction or whether they should have been denied jurisdiction, to
determine whether our written' Constitutions have or have not been
amended, it is not necessary for me to state, They have taken juris-
diction, The Bupreme Court of the United States will unquestionably
hold that they have jurisdiction in this case. I will not stop to discuss
now whether it is & Jm]iticui or a judicial (lueation , except to oay the
Supreme Court holds that whether or not an amendment has been
added to the Federal Constitution is not a political question so far
a8 the amendment to the Federal Constitution itself is concerned, and
whother the Constitution has beon complied with—is not a political,
but a judicial question. Sume of the state coarts diffor as to——

My, Caruin. You claim that this was not adopted by two-thirds of
the Iouses ? ¢

Mr. Siason. I will come to that soon and will show by the records
that they were not.




VALIDITY OF THR FOURIBRNTH AND FIPUBRNTH AMENDMBNTS, (}

Mr. CartiN. Do not decisions hold that that dees not mean two-
thirds of the entire membership

Mr. Biason. It has been decided, not in this cnse, but in another
clause of the Conatitution, where the language of ‘‘two-thirds"” was
reforred to, that it meant two-thirds of a quorum.

Mr., Carcan. This identical article has beon construed by the legis-
lative body throe times, as 1 understand, They hold that it did not
require two-thirde of the whols House.

>, Sieson. I understand Speaker Reed so hold, but that was not

a judicial determination. It was so held on these amendments, and, -

a8 I am informed, had never beon so held up to that moment. - Sen-
ator Garrott Davis, of Kentucky, when the smendments were claimed
to be passed, notified the Senate then and there that the amendments
would be absolutely void because ‘thaf‘ were not proposed by two-
thirds of hoth Houses, and I take it, t I ‘
the question presented to it, it would so decide, and although this
m?y in the minds of some people a mooted question, it is not in
. mine.

Mr, Caruin, Is not this the faot, that having had a !a;giulat.ive
&onstruot.mn, as we have had, three times, of this very article of the

onatitution, it is now a judicial question and can be raised in a
hundred ways for the Supreme Court to determine, without any
astion on the part of Con [ i .

My, Brason. I have no 5nubt of that, sir; none in the world. But
the mass of the records would be extromely burdensome. i
~ The Cwarrman. This is an important thing about two-thirds of

tho two Houses, Article I, section 7, provides that—

Lvery bill which shall have passed the House of Ropresentatives and tho Sanate
ahall, before it become & law, he med to tho I’mi:rent of the United States, Il
he approve, he shall slgn it, but {f not, he shall return it, with his ohjections, to 'ﬂ\at
Hougo in which it shall have originated, who shall enter the objections at lnrgo on thoir
Eﬂumnl and proceed to reconsider it, 1t after such reconsideration, vwo-thirds of that

usa ghall ngme o Eam the bill, 1t shall be sent togother with the objectlons, to.the
othor House, by which it ehall Jikewise be reconsidered, and If approved by two-thirds
of that House it shall become a law.

Now, it does not say two-thirds of the persons present,-although it
goes on to eay—

Evory order, resolution, or vote to which the concurronce of the Honate and House
of Represontatives may bo necessary (excopt on a ﬂuea!.lou of pdjournment) shall be
presonted to the Prosident of the United Btates; and boforo the same shall take offoet

ghall bo approved by him, or, being disapproved by him, sholl be ropussed by two.
lFirdu of the Senato and the Houso of l’&promntn&vaa, according to the rules and
limitations prescribed in the case of a bill.
Mr, Sisson, That, as I understand, is the clause which has beon
construed to moan two-thirds of those present—two-thirds of n
uorum, But I think if you will construe the first clause of Article
with the second clause of Article V it would reduce itself to an
absurdity, if it did not mean two-thirds of the entire membership,
Mr, Carrin, The point I call attention to is that we have had o
legislative construction three times of that article of the Constitution,
ﬁm. Steson. 1 want to say to the committes thet I think that was
abgolutely necessary, in ordor that thoy could ever get, these amend-
ments proposed by Congress, to put that construction upon this
clouso,  Now, I will show you why. . The fourteenth amendment
resolution is claimed to have passed the House of Represertatives

at if the Supreme Court hed *

[
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8 VALIDITY OF THB FOURTRENTIT AND FIFTEENTH AMENDMENTS,

on June 13, 1860, by a voto us [ollows: Yoas, 138; nays, 30, the
absent Mombers making the complete body 223,

" And, by the way, the 223 do not include the State of Misalsslppi,
tho Stato of Texas, and either Florida or Louisiana, I am not sure
which. But, according to thae rolls at that time, the membership
of tho House was made up of 223 Members,

Now, if you take two-thirds of 223, you will find it is 169. The
fourteonth amendment resolution roceived only 138 votes, which ig
21 votes short of the two-thirds of tho membership of the Houso.
Of courao, if you considor the State of Texna and the State of Louis-
inne nnd the State of Mississippi aa being at that time entitled to
representation in Congress—and I am conceding, for the sake of this
argument, that they were not at that time—the amendment can not be
considored as having beon legally proposed. And here I might state
that Presidont Lincoln, in his proclamation—I will not stop to read
much of that—stated that “They,” meaning the peoplo of the Con-
federate States, “can at any moment have peace simply by laying
down their arms and submitting to the national authority under the
Conatitution. In stating a single condition of peace, I mean to sa
that the war will conse on the part of the Government whenover 1t
shall have ceased on the part of those who began it."

I am reading from Curtis's Constitutional History of the United
States. It was George Tickuor Curtis, by the way, who appeared for
Drod Scott, the slave, in the Dred Scott decision, and represented the
slave, and he was a very eminont Now ‘Work lawyer. He holds that
the amendments were never adopted.

Now, this nmendment did not receive two-thirds of the vote of
Congress or those States which had owfanizetl their governments
lllltl(;;l“ Ay, Lincoln’s proclamation and under Mr. Lincoln’s announce-
ment,

The CitatrMaN. Do you meun three-quarters or two-thirds

Mr. Sisson. I mean two-thirds. I am spenking about a two-thirds
:nn_torit.y of the ouse still.

Now, Mr. Johnson carried out absolutely the policy of Mr. Lincoln
and the reconstruction nct was never considered by Congress an
was never thought of by Congress until they ascertained that even
of the loyal States, as I shall show you in a moment, they lacked
ono vote of enough votes to adopt the fourtcenth amendment. The
fifteenth amendment had not yet been submitted to Congress, but
the thirteenth amendment wes adopted by every Southern State
during tho yenr 1865, and on December 18 of that year it was de~
clared to be & part of the Federal Constitution. Mr. Lincoln con-
tended that the purpose and aim and object of the war was to pre-
serve the Union first; to preserve the Union with slavery if it must
be, but to preserve the Union preferably without slavery; but
“tho Union forover'” was the olicy of Mr, Lincoln, Therefore Mr,
Lincoln announced to the ]mo{» e “ then in arms and rebellion againat
the Government'' as he ealled it, “that tho very moment that the
lnid down their arms, that at that moment they could assume their

former relation with the Government., Thoy had never heen out of -

the Union he contended. Fvery assuranee was given to the southern
{}oople by Mv, Lincoln, that the war was fought to preserve the

nion and to presorve tho Conatitution. When the insurrestion
was put down ench Southern State had all the rights with other

M e b i by rr s e N Ty
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VALIDITY OF THB FOURTEENTH AND FIFTERNTH AMENDMENTS, 9

States. Individunl soldiers and eitizens may have forfeited their
rights but not the 8tate, Thore were hundreds of loyal Union people
in every Southern State and the protecting shiekl of the (‘.oustilu-
tion was over thom. Tho loyal States had no right superior, in Mr.
Lincoln's view of the situation, to any Southern State. If this is
not, true, then the Constitution did permit secession and the war was
a war of conquest and fought without constitutional warrant. It
will not ho contended by any good lawyer that Mr. Lincoln’s Iiman-
cipation Proclamation actually freed the slaves. My, Lincoln sa%s
it did not. There was no constitutional warrunt for thisatep. It
was & war measure and in defiance of the Constitution, But the
issuo was shall the Union be preserved? The result of the war
decided that jssuo in the affirmative, Must slavery go? The
Southern States reannizc(l that that was also decided in the affirma-
tive, and these people in good frith were, before any law required it,
before any constitution requirad it, bowed to the arbitriment of the
sword; these two issues and theso two alone were the war issues.

All the southern slave-ownera without a murmur, set their slaves at
liborty, My old grandfather callad all his slaves up as soon as he had
heard that Loe had uurion(lumd amdl emuancipatod his slaves, This
was bofore oven the thirteonth' amendment was proposed. The
Southern States recognized that tho question of slavery had been
decided by the issue of the war, and they recognized the fact that if
theso Statos immediately sot ahout reor anizing their governments
+ under Mr. Lincoln's wiso-policy, they could at once reentor the Union.
Some of these States canlled constitutional conventions and others
amonded their constitutions and instantly abolished slavery, and on
December 18, 1865, the very yoar that tho war elosed, thore was not a
vestigo of slavery loft. Tho state governments were in full operation
and the war ovor.

Then in 1806 the resolution to submit thoe fourteenth amendment is
olaimed to have gnsaml, and they submitted the fourteenth amend-
ment then to the States, and thoy did not get even three-fourths of the
loyal States of this Union to ratify it. It was absolutely essential and
necessary that thoy should have the assistance of some of tho Southern
States. Evary border State, like Maryland, Delaware, and Kentucky,
declined to ratify the amendmont nhsu!utniy. Californin declined to
ratify it. b

But beforo T got to the question of ratification, I want to invite
your attention Lo the vote in the Senate on this proposition.

Mr. Canuiy. You claimed at first there wero only 138 votes in the
House, when there should have been 158.

Mr. Wenn. Ono hundred and fifty-nino.

Mr. Canrrin, What was the vote in the States?

My, Sieson, With your l|lmrmiaaiun, if you will lot me get through
with the ratification, I will come to that in saquence. Now, in the
Senato the vote was taken on the 8th day of January, 1866, Thirty-
threo Senators voted for the amendment.

Mr. Qoener., That was the fourteenth amendment ?

Mr, SissoN. Yos. The fourteenth amendment in the Senato re-
coived 38 votes, and 11 wore cast ngainst the amendment. The
total membership in the Senate of loyal States was 52.

Mr, Canvuin, There was not any other membership in the Senate
excopt that of loyal States, was there?

= i AT —— T " —— Ay = b ma



10 VALIDITY OF THX FOURTEENTE AND FIFTEENTH AMENDMENTS.
Mr. Swson. Not at that time; although Senators hiad been elected,

iou will revell that it was declared by a resolution intvoduced ll:g

fr. Thaddous Stevena, the date of which I do not recall at ¢
momont, that they should not at that time he entitled to take their
sonts. ‘That was the one that President Johnson vetoed, by the
way, and the one that brought about sll the difficulsies betwaean
President Johnson and the House and Sensfo at that time.
Now there were 52 Senators in the Senate at that time. If you

take this s a correct computation, or a correct footing of the Senaters,.

rather, you will find that two-thirds of 52 is 34§, or 356, Therefore,
of the loyal States, it lacked two votes of veeeiving the necessary
majority. Now if you count, as Senator Garrett Davis, of Ken-
tucky, contended on the floor of the Senale—— .

The Cramman. Have you stated the vote both for and againat §

Mr. Sisson. Yes. ;

Mr. Carvin. That is, assuming that two-thirde of the full membes-
ship wos necessary { )

r. SissoN. Yes. I am assuming that. If I had the time I could
go into the absurdity of any other contention.

Mr. Caruin. Your position is that, sgresing that it might bs absurd,
and having had & legislative construction of it by the legislature
its(c]a.h‘, the?ra is no other hody that can pass upon that except the
judiciary

Mr. Bisson. That is true,

The Citamrman, Has not the Supreme Court of the United States
recognized these amendments?

. S1sson. The Supreme Court has never passed upon the validity
of this amendment at all. You know the Supreme Court of the Upited
States has adopted a universal rule that they will not docide any
question that 13 not presented in the record,

Now, Senator Davis, of Kentucky, conténded on the floor of the

Senate, and in very violent language, too, that evinces the passion of
the hour and the passion of the time, that this Senate was mede up
of representatives of the 37 States, or 74 Senators, it. was abaurd to
say that 33 constituted two-thirds of 74. I am willing to concede,
for the sake of argument, that none but loyal States were entitled to
representation, and even then it failed to receive the two-thirds, as
required by the Constitution. And if it did not receive two-thirds,
a9 require b{ the Constitution, I contend that nothing done there-
after to put life into n dead thing could give it validity. It was pro-
in violation of Article V.

Wo all love and respect the Constitution, We take an oath te
support the Constitution, and there will be no lawyer who can suc-
cessfully defend Article ¥ and at the seme moment contend thet
theso amendments were legally passed, becnuse if he does so contend,
he must repeal the provisions o Article V in reference to tho amand-
ment of the Federal Constitution, :

Mr, Cagrin, What does the record show in regard to the 8 abr
sentees who did not vote! El% t members of the Senate, accord-
inf; to your statement, did not vote. Tho body consisted of 52.
Bloven voted againat and 33 voted for. Wero they pairedf

Mr. Sisson. The record showa no pair; neither the record nor the
Senate Journal, :
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Mr. Diexema, So that there were two-thivds of those prosent vot-

ing for the amendment
. Sigson. Yes; if you take 33 and 11,

Mr. Canuin. If they had had 2 more, thoy would have had two-
thirds of the total membership at that time$

Mr. Bisson. Yes.

The Supreme Court had said in an opinion that these States were
never out of the Union. The exact languags, I believe, is that———

Mr, Oarvin. They were in rebellion

Mr. Bisson. The exect langu is that “It is an indissoluble

Union of indestructible States.” I believe that is the language of the

Su{rama Court.
fr. CaruiN. But tho S8upreme Court has held that they had a right
to secede. The Supreme Court haa held that three or four times,
Mr, Sisson. Prior to the rebellion.
Mr. Canvin, And that was an effort to secede, so that they wore out
of the Union to that extent, under the decisions of the Supreme Court.
Mr. Bisgon, 1 must confess that, for the purposes of this argument,
I muat take the contentions of Mr. Lincoln and My, Johnson and all o
the atatesmen on the other side, and I do not take the contention of
Mr. Davis, becauss if the contentions of Mx. Calhoun and the Con-
federaoy were true (my own opinion is that they were right and their
construction of the Constitution wes the corroct one), these States
were out of the Union, and if these States were out of the Union they
had no right to representation, and therefore the argument falls to
the Eroun . But if you concede that, {qu must concede the right, of
the State to go out of the Union., I think Mr. Johnson's argument
when he vetoed this measure is the strongest document that has been
fublmhed in favor of the proposition that the States were not out of
he Union and that thesb amendments were never passed. I moan
his series of vetoes of the various reconatruetion measurcs.
Now, gentlemen of the committee, I am hurrying along, because
do not want to take the time of the committee beyond that allot
inasmuch as I suppose the committes will want to adjourn st
12 o‘e'!uck; but I want to_oall thie fact to your attention, that the
following States of the Union ratified the fourteenth’ amendment
without any question: Connecticut, Massachusetta, New Hampshire,
New York Penn%lvunia Rhode Island, Vermont, Maine, Missouri
Michigan, f[owa, iamnsfn, Minnasota, kamm, Weat Virginia, and
Illinois, making 16 in oll. Nebraska and Nevada are questionable.
While I do not myself raise any quostion about them, their action
was quostioned on account of the manner in which the elections were
held at thet time. I make no point about that, but aimpcliy cpll the
attention of the committee to the fact that it is contende b)tl 50mo
lawyers that the ratifications of Nebraska and Nevada were not legal,
r. Henry, Mr. Sisson, bofore you get to that, so many States
pagsed ordinances of secession; did they not, just prior to the wari
Mr, Sisson. Yes.
My, Hunry. Aftor the war was over, how meny States pussed
ordinances ropealing the ordinances of secession in order to got back

into the Union 9 ) N
" Mr, Bisson. As a matter of fact, it was conceded in most of the
. States, so far as my investigation goes, that the ordinances of seces-

el
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sion wore absolutely void by virtuo of the suvrender of the SBouthern
army. The supremo court of war docided this case. )

Mr. Henny..Did not some of them pess ordinances repealing
those secession ordinances ?

M, Sisson. 9o far as my investigation has gone, most of tho States,
T undorstand, repealed their ordinances of secession. 1 do not think
it is true, perhaps, of all the States, but T know that Mississippi did,
and also Alabama.

Mr. HEnry. That was one of the terms on which they came back,
They took the position that they were out of the Union, and in order
to got back they had to accedo to it again

Mr. Sisson, Yes. I am going to show you that the contention
was made by those in favor of the amendment that those States wero
not out of the Union, and that they must be put into a shape where
thoy could be coorced and forced to adopt the amendment.

Mr. Higoins. Does the argument you are making as to the four-
toenth and fifteenth amendments apply equally to the thirteenth
amendment ¥

Mr. Bisson. No, sir; not at all. On the contrurr the validity of
my oargument depends upon the validity of the thirteenth amend-
ment, In other words, if the thirteenth amendment has been legally
ratified it was ratified by state governments, which States wereo
restored to the Union before a reconstruction nct of Congress was
over passed, and is unquestionable in respeet to its constitutionality.
The iden, undor the Constitution, of Congress presuming to take away
from n State its government and to prescribe for the State the con-
stitutional qualifications of those who shall or may register is an
unheard-of proposition.

Since my friend has called my attention to it, I want to state that
Mr. McCardle, of my State, who afterwards wrote a history of the
State of Mississippi, was arrested under some charge growing out of
an alleged violation of the reconstruction act, in which some of his
rights us a citizen of Missiosippi under the Constitution were invaded.

o at onco instituted proceedings in the federal court. You will
perdon me, I hope, for a momentary digression. _

Tmmediately after the war of the rebellion was declared over, ench
of the States was divided into federal judicinl districts, and over these
federal judicial districts federn] judges were appointed, and all the
civil courts were estnblished and in full operation; and Goneral Grant
was sent down by President Johpson and made a tour of the South,
and you will find here an exact copy of General Grant’s report. He
comea back to President Johnson and filed a roport to the effect that
these States then had their civil povernments in operation, and that .
ponco and quiet were restored,  Ho reported that the people formorly
in rebellion had gone back to peaceful pursuits. It is & glowing doe-
uiment which he files on the peaceful condition of the South.at that
time,

Mr, CARLIN, Aro you going to discuss the doctrine of acquiescenco
with reference to this question?

Mr, 81sgoN. On the part of———

Mr, CArLiN. On the part of the various States of the Union?

Mr. GoepeL, For theso many years. .

Mr. S1sson, If I had an opportunity I would like to disouss that,
but, if it is conceded on the part of the committep—and I have not
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called your attention to that fmet yot—that three-fourths of the
loyal 8tates did not adopt these nmendments, then there is only one
po?itiinn that you can possibly take that will make thesoe instroments
valid.

Mr, 8rerviNG. Let mo ask you about that,

The CramnmMan. What was that §

Mr. Sisson, That is, if two-thirds of the legislature did not propose
and three-fourths of the States did not ratify, then nequiesence or
lnches ia the nni;y ground upon which you can céntend that tho
fourteenth and fifteenth amendments wore valid, .

Mr, Canvin, That changes it at once to a political question, and
not & question even for the courts to determine.

Mr. Henpy. Lot me gek you a question. T do not want to take up
too much of your timt. After the war was over the South was
divided into five military divisions

Mr., Sysson. I wish I had time to discuss that.

Mr. Henry, And a commanding officer was sent to take charge of
each division, and governors were appointed snd officials wore
appointed by these military commanders, When these amondments
woro ratified, wore thosoe States still under military government or
weroe they back in the Uniou and had they repealed their ordinances of
pecession § !

Mr. Sigson. Every Southern State adopted instantly the thirteenth
amendmont. Every Southern State, like Virginia and the Carolinas,
and all the Southorn States, in fact, inetantly rejected the fourteonth
amendment; and whon they rejocted the fourteonth amendment, as a.
punishment for that rejection, they were deprived of their govern-
- ments, which had been recognized by President Lincoln and recog-
nizod Ly ConFmss and regognized by President Johnson, They were
doprived of their governments, and they were divided into those five
military districts, and the qualifications of a voter were prescribod by
Congress and were not prescribed by the people of the States. And
whon Mr. MeCardle—some gentleman interrupted me & moment ago
when I was going to speak of this—when Mr. McCardle raisod tho
question as to the validity of that act, instantly they repoaled the act
and passod another act with a new section, in which Congress stated
that the judicial and civil authorities should not in an way review the
netion of any of these military commanders, And if an appeal was
gnmist.ed in, it was stated on the floor of tho Senate by one of the

enators that, ‘‘ Any judge or judicial authority who should hear an
appeal of any citizen in reference to the constitutionality of the
reconstruction act will be immediately impeached.”

Mpr. Canran, What ave you going to do with the attitude of the
Supreme Court in holding that while in a state of rebellion even the
right of habeas corpus shall be susponded ?

r. S1es0N. That wase in time of war,
Mr, CanriN. That was in this time.
« Mr. SiesoN. No; the writ of habeas corpus was not suspended
when the war was over. It was, up until the reconstruction act, in
full force and effect by proclamation of President Johnson, If all
the lawyers were correct in their view who believed, like Mr., Webster
believed and like Mr. Lincoln believed, that these States were simply
States in insurrection, and that at the very moment that the insurrec~
tion was put down and they sseumed their statu quo in the Union,

M et e
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at that moment they had all the rights that other States had. To
ooncede that proposition Congress mwalizad that it was absolutely
essential that they have the ratification of those States befors they
could hold that the amendment was valid, :

Mr, Henay, If you are right in your contention that secession wes
justifiable under the Constitution, and that the Southern States
actually went out, and that these amendments were ratified by the
States that had come back into the Union and before they passed
tho ordinances ropoaling the ordinances of secession, and that had
sont back Membors of the House of Representatives and Senators—-
if your doctrine of secossion was correct, then, were they not out of
tl\uiUr’lion until they came back into the Union and got into statu quo
again

Mr, Smson, I do not want to argue the question of the righteous-
ness of secession, because that has been determined b[v the sword.

Mr. Henry, L know thet, but that goes to the legality of the
proposition,

r. S1ERLING. These amendments have been a lﬁﬂ' of tho Con-~
stitution for forty yoars. De you think it is desirable that they bo
not in the Constitution? What is your purpose in raising the
question now 1 :

Mr. Siggon. I shall speak frankly. The State of Misaisaipri passed
o law by the lnst legislature in which they uﬁ)rovided that ench county
should have the right to establish agricultural high schools in the
State of Miasisaip[;i. The boards of supervisors of the counties, act-

! , established schools by selling bonds, by levying a
2-mill tax, which they were authorized to do under the act by a vote
of the people, Many towns secured these high schools. The matter
was appenled to our supreme court, and the supreme court decided
that the act was unconstitutionnl because no provision was made for
colored children.

Mr, Wens. And the law expressly provided that it should be only
for white children$

Mr. SissoN. Yes. . We provide a common school in my State for
the negroes, and, hmi‘l}:ng such a plurniitq' or majority in the State, the
whites paying ninety-odd por cent, nearly 99 por cent, 98 per cent and
something of the taxes; glvinslfﬁham an equal division of the achool
fund, providing an agriculturdl college for them, providing another
schoo!l for them that takes the place of the state umiversity, and
epending the money that had hoen spent
the agrioultural high school, which tau ht agrioulture in the county
to the boys of the county that wore able to attend it, would be of
benofit to every boy, whether he attended the school or mot. But
that act was déelared to be unconstitutional. -

Mr. DipggmA. By your state supreine court?

Mr, Sisson. Yes; by our state supreme court,

Mr, DiexeMA. And that was done by your state supreme court
under the provisions of this amendment? .

Mr. Sieson, Yes,

o Mr.‘Dmxmun. Was 16 taken up to the United States Supreme
ourt

My, Bisson. No, sir. - S

Mr, DinKEMA, Why is not that a very direct end proper thing to do?
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Mr. Siaron. Ng.qumtion hes been raised in the lower court, but
you muamow the history of that onse—-

Mr. Nyn. Do you claim that this is going to force a hearing in the
United. States Bupreme Court? .

Mr. Bxsson. This resolution provides that the Attornoy-Goneral
shall, in somo appropriate procecding—that is, whon any mattor
ghall come up whether it ip o ecivil or criminal case—sahall interveno
and presont all the records to the Supreme Court of the United Statoes.

Mr., Canuin. Mr, Sisson, do not you believe that the Southorn
Btatos had a riiht to socedo?

Mr, Swson, 1 am going to decline now to onter into a discussion of
that proposition, because we have no right now, and there is no man
ir ¢4 South that I know of now, whatever his holiof formerly was
and howovor sincers his conviction may have been, that now be~
lioves that we havo the right, for that wos settled by the war. My
own opinion, to be frank, is that up until that right was taken away
by the sword we had it undoer the Constitution.

Mr. Canxan. Do you not bolieve you did seceds

Mv, Sisson. We made a wonderful effort at it.

Mr, Henny. That goos right to your logal proposition, I think,

Mr, B1eson. 1 do not like to got into a discussion of that kind,
becauss I want to present the lagrll phases of it.

Mr, Nye, If it ever gots to the Supreme Court, that will Lo the
only legal quostion.

r. Wens, I understand Pmur roposition is this, that whether
thoso States wore in or out of tho Union, these nmendments were not
ratified by a constitutional mainrii?y. )

Mr. Simsson, Yes; gentlemon of tho committeo, thore wore 16
loyal States which wi%hout question adopted these amendments,
Theso were Conneoticut, Massachusotta, New Hmilpshirc Neow Yorlk,
Pennsylvania, Rhode Island, Vermont, Maine m&ouri, Michigan,
fowa, Wisconsin, Minnesotn, Kansas, Wost \firginia. and: Illinois,
about which thexro is no question so far as I have beon able to in-
vostigate. In Indiana the vote in the sonate scoms regulor, but I
find no record of the vote in the house of representatives of Indiana,
but if you count Indiana you have 17 for the amendment. Then
add Nebraska and Nevada, you have a total of 19 of tho loyal States,
counting doubtful, ]

Ohio and New Jersey rescinded their ratification and passed
rosolutions of rejection before enough States had ratified to make

- their notion beyond recall. Oregon did the same thing, provided
you count Ohio and New Jersey as having the right to withdraw
* and if my contention of the Southemn States is sound? Then tho

States of Delmwnre, Maryland, Kentucky, and Califorpin rejected
absolutely. This makes nine of the loyal States against the amend-
ment, Now, three-fourths of 26 equal 194; and since you can not
split o Stato it would require 20 States of the 26 loyal States to adopt
the fourteenth amendment. Thus the record stands as to the loyal
States. The amendment is rojected.

But the record is worse when you look at the Southern States.
Hvery Southern State rejected the fourteonth amendment. The
identical state governmonts, with the same legislutures, saine state
and county offlicers, and with the same qualified voters that unani-
mously adopted the thirteenth amendment, wero all recognized
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and counted for this purpose, These state govornments which wore
8o recognized and have been counted for and have mado valid the
thirteonth amendiment, these Statos voted to doprive their own citi-
zons of over $2,000,000,000 of property, thinking that by so doin
this would remove svery obstacle to a harmonious settlomont o
diffioulties, and that they would then, under the assurances of Lin-
coln and Johnson and rant, backed by tho best thought of the
Republic, be not required to do more, in 1865 adopted the thirtoenth
smendment, and it was placed in the Constitution on the 18th of
Decomber, {805. Tho thirtoenth umendment to the Conatitution of
the United States was gmlmaml to the legislatures of the several
States on the 1st of Fobruary, 1865, and was declarod ratifiod on
the 18th of Docomber, 1865, Was settlement ever more prompt{
How wiso was Lincoln?  How fully ho saw the wholo situntion. But
alas!  Sad days were in store for the suffering South. Anothor bitter
our muat, be prssed to hor unwilling lips and she must be forced to
drink it to the bitter drogs. Other dark and terrible days wore in
store for her; worse than the terrible war. Ier state governments
must be overturned, ;fovernmonts by a great people, capuable of
'imrm'nin thomsolves in the highest sonse, must be swept away.

‘o do this the Constitution must bleed. 1t must be slain by the
anme men who claimed that they wanted to protect it. The thir-
teenth nmendment was proposed bofore the war had ceased. The
South was still in arms.  8he knew whon she abandoned further the
war that it would become a part of the Constitution. Sho acted
her pavt in good faith. The so-called fourteenth amendment was
proposed one year after the war, on June 16, 1808, after the state:
governments had been ellowed to vote on the thirteonth, She
necapted the thirteonth, but, s she had the right to do, she rejected
the fourteenth, The rejection caused the reconstruction act. The
South must be foreed to ratify. But I refrain from [urther comment,
nnd will only discuss the legal status, And since the spme question
arises s to the fifteenth, T will not at this time disouss the i e%'aliil;ir
of the ratification of the fourteenth by Southern States, but will
discuss the fourteenth and fifteenth togother, ns they are affected
by reconstruction legislation,

FIFTEENTH AMENDMENT,

Let, us now note what the recard disoloses as to the fifteenth amond-
ment, The resolution proposing the ndoption of the fifteenth amend-
ment is claimed to have passed the House on February 26, 1808, the
vote being, us shown by Congreasional Globe of that date, to be:

b SR AP AR S S e T ITT I T VAR ST o 144
Nays....... R T SR e, Sivass e S AR N Ay P AT OF PR 44
Not voting..ecivinersrrarvasnssssissssnrences A ikasnenevrenesasssassecs VB

317771 R SR =l s oo < Ul g O R Rr e e 228

‘The House rolls show that 223 Members constitute the whol
House. Now, two-thirdg of 223 i 148, or, since you can not split &
Member, 149. Therofore the resolution lacked five votes of gettin
the nocessary two-thirds of the Members of the House, If you coun
all the Southern States the roll of mombership of the House would be
gronter and the vote would be short that additional number.
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The resolution for the fifteenth is clhimeil to have gﬂsuotl the Sonate
on Fobruary 26, 1860, the voto being na shown by Congressionnl
Qlobe of that duate to be: ‘ -

b £ TP D R e e R e S A S EORO0C DG0000AGA06D00G0D000 Jo
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Two-thirds of 66 is 44 and not 39. The resolution thorefore failed
}ljy five votes to rocoive the necessary two-thirds. Sonator Garrett

avis seid on the floor of the Sonate, wheh the presiding officor
declared, the resolution adopted, that thore wora 37 States in the
Union, nnd that tho Sepgte should consist of 72 Senators, and that
it did not matter whafithappened, tho vesolution had no vitality,
and, if ratified by the States, would be void.

RATIFIOATION OF FIFTEENTII.

California, Delaware, Keuhucl?r, Mnri:l:uul, Oregon, and Toennesses
rejoctod the amendment. Now York withdrow her ratifivation hefore
the requisite three-fourths had ratified, and Ohio withdrew her rejec-
tion. ' If Ohio could withdraw her rejection of the amondment and
then be permitted to ratify, then surely New York should be permitted
a8 fully to withdraw hor ratification and rejoot, it.

The Indians retification of the amendment was absolutely void.
The constitution of Indiana then and now provides that two-thirds

the membership of aach houso is necessary to constitute & quorim
for the transaction of business. When the resolution to ratify the
fifteenth amendment cama up & bare majority was found to favor it
Those opposed to the amohdment resigned their seats, thus bronking
aquorum. The govarnor then ordered an elaution to fill these vacan-
cios, and all of the members who hed resigned were 10alected except
ong, the issub being the ratifioation of the amendment, . When the
resolution came yp again for ratification these members again resignod,
thus breaking a quorum again. The presiding offler then made
remarkable ruling. He held that for ordinary business the Indinna
oconstitution requested two-thirds of the members to transact business,
but that since this was extraordinery business he would hald that

"it only required & majority and that lesa than two-thirds could transact
extraordinary business, Thus Indiana was counted as ratifying the
amendment,

The ratifioation by Kansas, Nevada, and Missouri is open to grave
doubt. Immediately after the resolution is cloired to have passed,
C‘onf,roﬂamm Clark, o Representative from Kansas, bclsgrnl)hcd the
resolution to tho governor of Xansns, because the logilature was
about to adjourn and as a party mengure they wanted the fifteonth
amendmont adopted before the coming November election. The
resolution wan not exaot in form, and on this telegram the legislature
ratifled, and when compated With the resolution which it is claimed
pm%d Congress it is materially different. Senater Stewnrt also tole-
graphed the Novada governor for the same roason and with the same
result, and so did Senator Henderson, of Missouri, to the governor
of Missouri with liko vesult. ‘This is rather undue haate on si:ch an
important metter and should nbt be countenenced by the courtss
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But if you count them for tho amendment and only count tho loyal
Statos you will have too fow States. Throo-fourths of 20 is 10 and n
fraction, or 20, and without Kansas, Nevada, and Missouri there are
8 Staten aiminut. ratification, which leave of the 26 States only 18 in
favor of the amendment, which is 2 short of the negessary three-
fourths. The ronson I count Tennessoe in this list is heeause her
Re:Fresulltutivnu had been admitted to seats in Congress,
he Criarnaman. Did not the Seepetary of Stato receive a cortificate
from the secretary of stato of Indinna, undor the seal of the State,
that tho amendment had been ratified?!  We can not go back of that,
back of the seal of the State, and we can not go back of the certificnte
of tho governor, _
Mr, Sisgon, I will call the chairman's attontion to what the Seove-
tary of Stato said at the time, It is o romarkablo thing. ¥ goos
on to say that if cortain conditions had beon complied with——
My, Diexesa. That is, in his cortificnto §
Mr, SissoN. Yes, If cortain conditions had boen compliod with,
and if cortnin States could bo countnd, thon enoygh States had rati-
fiad tho amondment. This wes Mr. Soward’s proclamation ns to the
fourtoenth amendment, .
The Crameman. The cortificate of the Stato of Indiana to an elec-
toral commisgion would ba an absolutely binding thing.
Mr. Sisson, OF course, Mr. Chairman, it s nocessary that all these
t\:}@tinns ghould be passed upon by the courts, as to whethor or not
that cortificnte would be absolutely binding upon the sovercign
g pagrll)]o of Indiana,
wro is & remarkable thing in the hiator{ of these last two amond-
monts. Do you know thet every State in the Union, on every ocon-
sion when the qlunstion has been submittod to the vote of the ?eoplu
of the States, has overwhelmingly voted against the adoption of
these amendmonts? The issuo in the Californin fight, when eve
atato officor was favoring tho adoption of the fourteenth amendment,
was whether or not they would ratify the fourteonth’ amendmont,
and by 50,000 they voted ageinst it. Tho issuoc was submitted int
Oregon, and by an overwhelming majority they voted against it.
In Indiana, so far as the peoplo had an opportunity to vote on it,
4 thoy voted ovurwhelmingl{ againat it,
l!. Mr, Digxema. In the lississip i law does ‘that law exclude in
{h oxpross torms, from the benofite of these schools, the colorad ehildren §
e r. Sigson, It Frovidus ft‘))t white children,
i Mr. DiegesmA. 1t oxcludes the colored children, then? _
Mr, Sysson. You. From that one school only ere they excluded,,
e but the bonofits of all the other schaols are open to the colored raco.
‘s Mr. Diexema. Tho supreme court’ 6f your State upheld these
i amondments, and hold that this state law wes a violation of tha
fourteonth and fifteenth amendmentaf

: Mr. 818s0N. Yes, :

q The Cramman, I am sorry, Mr. Sisson,-and I do not want to

' interrupt your argument, but I personelly have to go down and
look after these unanimous consents in the House, on can we
confinue this hoaring ¥ )

Mr. Sisdon. I want to say to the committeo that 1 appreciate
doep? the courtesy that you have shown me and tho opportunity
you have given me of presenting these views, and I trust that the
| ,
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commitiee will have a full appreciation of the honosty and the purity
of y motives in dolng it.

The Cnamuman, I have such an appreciation that I feel that Mr,
Sisson should be given the opportunity to speak further. I would
like to know whon it could be given to him. Would 4 o'elock this
afternoon do?

Mr. CaneiN. There is & subcommittos hora nt 3,80—Mr. Moon's
subcommittes.

The Cuamman. How about 11 o'clock to-morrow morning.
Would that bo agreenblo to thoe gontloman from Mississippi 1

Mr. Stanow. 1 ﬁ]lnk, gentlomon, in view of the fact that wo havo
thirtoen or fourteon amendments: to the Fedoral Constitution now

nding bofore 09"[.{1‘033,; it would bo well to have tho exact manner
n_which the Constitut dn can be smendod made olear.

The Cisamnman, Would it bo agrecable for the committes to meet
at 11 o'clock to-moryow § .

Mr, Canuin, 1 would like you, Mr. Sisson, to examine the report
of Sonator Hoar, submitted to tho Senate of the United States, in
roforonce to the refrocession of tho tsrrito:"y to Vlrginiu, in which
tho dootrine of acquiosconce was detormined by the Judiciary Com-

- mitteo of the Senate to 'uwtly, and that roport was adopted by the
I

Senate. 1t fixes this mat

The Cuamsan, Whet do you safr, gontlomen{  Suppose we
moot agnin at 12.30 to-morrow, and have Mr. Sisson resume his
argument. Without objootion, that will be done.

(Theroupon, at 12 o'clock noon, the comunittee adjourned, to
mect to-morrow afternoon at 12,30 o'clock.)

CoMMieTER ON THE JUDIOIARY,
House or REPRESENTATIVES,
J Tuesday, March 22, 16810,

The committes met at 12.30 o’clock p. m., Hon. Richard Wayne
Parker (chnirman) prosiding. ‘

STATEMENT OF HON. THOMAS U, S8ISS8ON—Oontinued,

 The Cnamaan. You may proceed, Mr. Sisson.

Mr, Stsgon. I will say that I do not know that X could, perhaps,
odd anything to what I have already snid, because I have gotton my
contention bofore tho committeo, and unloss the committee are goin
to investigate the records, which, unless the pages were pointed out
to you, would be an interminable task-——

'Fhu Cuammsman. We want the pages pointed <»', becauso it will
all ba taken down. : '

Mr, Sisson. 1 will tell you, Mr, Chawrman, it would be better for
e to prepare abt my leisure a briof--—o

The Cramuan. It would be a great deal botter. Wo will have it,
therefore,.ns a part of your romarks. It will grnbnhly be brief.

Mr. SiggoN (continuing)., And present that to you, bocouse to
brin lt.!mse records hore would entall, of course, n great deal of
troubloe. ’
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The Ciiateman. The information would not get to ull the Membors.

Mr. Sisson, And it would take just us much lubor to do it prlvuwlir,
and thon would simply bo o rehenrsing of what the actual records
would show. Any gentloman of the commitice who milfht- have
intorest otiough to hwastiriatu it would do so upon his own Initintive
from the brief, without my having to take up the time of the committee
in discussing tho matter.

The Cuamman. Mr, Sigson, I wanted to &at ot the gist of the thing
b{ one or two questions. I went over Mr. Curtis’s work this mgrning
which I hod rend curofully before, and I found that Soward's'secon
proclamation as to the fourteonth amendinent recited 31 States

“out of 87 ae having nssented,

Mr. Sisson. "Yos, ir.

The Cuamman. Two of those, Ohio and New Jersoy, had with-
drawn, ’

Mr, Stss0n, Yoa, gir, , .
i The Criamrman, That still left 29, or mora than three-fourths of

10 37.

Mr. Goenxr, But Ohio aftorwards came back.

The Cuammman. [ know Ohio afterwards came back, but I am talk-
ing of just that purticular moment, the time of the proclamation.

W

Thero are several States that have since then likewise agreed that

had not agreed then.

Mr. Sisson, That is teue, But Ohio did not come back on the
fourteenth amendment.

The Cinamman. Now, taking points in order, is there any limita-
tion of time to the right of a State to accode; that is to say, could they
not accede up to the present time #

Mr, Sisgon. I think so, Mr. Chairman,
thTtl.m Cuamnan. That, thon, we will dispose of; wo all agree with

it :

Mr. Sisson, Mr, Chairman, I take it it will be conceded by all
lawyers that if a State now were to ratify both of these amendments
through ita legally conatituted logislature, that ratification might cure
anyt prior defeot in the ratification. I do not belisve that the procla-
meation——

The Ciairman, I want to got down to short points, and I would
rather have your suggestions come afterwards. o=

Mr. SiesoN. I appreciate the intorest you have taken in this, Mr,
Chgirman.

The CiamnuMan. My interest is to get it down to brief points as to
this proposition. )

Mr. SigsoN. If the Chair will hear me just & moment-—--

The Cuarruan. I will hear ¥ou in time, but I thought perhaps you
: _

would prefer to veserve it until afterwards, ‘

Mr. Sisson, If you take tho action of n State upon this amehd-
ment I believe it is roviewable at any time. I do not beliove that &
State would be bound unless its logislature ratified this amendment
in accordance with its own constitution, I think the queation of
ratiflcation is a fact. I do not believe it is a certificate; I do not be-
lieve that a certificate on the part of a secretary of state to the
Secretary of State of the United Statos that does not stete the facts
necessarily means that the State has ratified the amendment, nor do
1 believe that the proclamation on the part of the SBecrotary of State,
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who is authorized by Congress to make the proclamation, ndds any-
thing to the validity of oither of these amendments. I think it is
nothing more nor less than the clerieal dutios which are necessary to
writo into the instrument the nots of the States.

But in reforring to Mr. Seward’s proclamation yesterday I did so
with the idea of gatting to the mindg of tho committeo tho fact that
ab the time the fourteenth amendment was actod upon there were
rocognized in the Union 37 States, Boing 37 States, it required
three-fourths of those to ratify tho amondment. ()onfining mysell
now to the fourteonth amendment, and without rehenrsing, without
the Southorn Ytatos there was no ratifiention of the fourteenth amond-
mont upon the part of the loynl States, and it is unquestioned it was
the only and the sole tenson FPTSSHRTORlie not of reconatruc-
tion. I will not go intd theroublo that was had Dy
dont, and Congross st it
would eall tho nttontjgh
muade by Prosiden

lomental act of ngt
o the readmisy
on the floor of Fongross
Mr. Lincoln, i tho cou
thero was no @ch thin L
but even if ti@y had attemptod th;§
they then ladgiked one Stpto of hgvi
wore then logal. e

Bliovo, too, pory
oir original pos}
ut it yas conced
Iawyors §

o takes %770
ratlifled the umeljdment.

The Ciamemaniyl was going 4
takes it for grantedighat the coftiombe
of stnte, undor thegal of the State, is the action of
I only wanted to call $qur attention to tho fact thejgfhis was the
rulo that was adopted in“alyg cloctoral commissiguyind is the rule

at, oxcopt in one case of the tembggueruy, ot

fombors of Congress eloctod from New Jorsey, has always been
maintained by overy State with reference to the election of Members
of Congress, :

My, Sisson, That is true. '

The CuatnMaN. That is to say, that the certificate of the governor,
with the socrotury of state, under the seal of the State, is absolutely
conclusive of its truth; that the truth of that certificnte can not be
in(ﬂlimlr.l into. _ ‘

Ar. Siuson, I think that has been unquestionubly held to be true,
unless you should raige the question of fraud.

The Cyamuan, That, of course, can be done by the House. +I am
not talking of the inquiry of the ouse into the election of its own
Mombors aftorwards, but of the right of the poerson cortified to come
upon the floor and vote, which right has always been admitted as
unquestioned, excopt in the one cnse where the other Fnrt.y, the
Domocrat candidates, were callod by the Clork, although the certifi-
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cato of New Jorsoy had cortified the Whig candidates, snd it n)most
cronted a revolution,

Mr, Sisson, I think, Mr. Chairman, that an entively difforent
I;rir}cip!u is involvod. 1 do not think thut the samo prineiple would

o involved in roforence to u flat, the cortificate of a clork to a dend,
or o socrotary of atate, and tho uctions of elootion hoards and elec-
tion commissioners end votes of legislatures in reforonce to the oloc-
tion of Sonators. 1 do not think that the samo rule could possibly
apply thore as would apply in the ratificntion of an amendmont to the
Constitution, hecnuse I tako it that Articlo V must be literally com-
phq}l ‘ivith; it must be a faot, in other words, that the State did
ratily it.

Tho Cnamman. %r{ well.  Tho rautification is vory much lile
tho passage of o law. 1 think it is gonorally taken-—by most Inwyors,
at ony rato—that the signature of o sponker of n house of ropresen-
tatives or o houso of assombly, and the signature of the president of
the sonate of a particular State, are absoluto proof that it passed,
and you can not inquire into it, and t.htsmuf)un the signature of the
govamor, or aven of the _ueoratur}lv( of stlate, alone, with the seal of the

tate, that such a law oxists, ia takon nbsolutely as conclusive as to the
existonce of tho law. Wo must havo some way to ]'nrova without
going into the question of whether the legislaturo really did vote or not.

Mr. SissoN. Do you think that if the journals of the houso or
assombly and tho journaly of the senate, which are the best evidence
of what happoened, should show that ‘tjm speaker of the houso of
ropresgntatives of a State, or tho president of the sonate of o State,
or the Speakor of the Houso heve, or the Vice-President, signed a bill,
which ns a matter of fact, had not boen passed legally, as shown on
the fage of the journal, that you could not introduce the journal to
show it was an orror § .

The Citamman. I beliove it is dotermined in the Suprome Court
of the United States that the journals can not be roferred to. It
certainly is in my own State, and in a good many others. Some-
body’s action has to be conglusive.

v, Sisgon. I have not ihvestigated that question, Mr. Chairman,
I simply stato that in the trial of & cause in my own State, the court
held that where the spenker of the house signed a certain bill which
hed left out a certain material olause of the bill, and the journal
showed that the bill as passed: by the house was a different bill from
the one signed, the question cyuld be raised in the court.

The CiiatrmaN. Tt is 80 in some States, I admit.

Mr. Sisson. Because the journal is the best evidence of what
hn&panad, not the signature of the presiding officer. .

r. Moon. Do yot moan to say that the court would take judicial
cognizance that an act was different from the act certified by the
secretary of state in accordance with the raquiroments of tho law

Mr. Stsson. If it appoers ahsolutely on tho faco of the journal that
it wag different. ;

Mr. Moon. I know; but that involves a judicial inquiry going
behind the act itself. I would not think so, _

M?. Sisgon. The discussion, My, Moon, has been occasioned b
virtue of the act of the State of Indiana on the fourteenth amend-
ment., '
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Mi, Moon. 8o I understood; you were discussing that$

Mr. Srason. Yes, . .

Tho Cuatrman. Whon was that firat raised 1 I never heard of that
;?lt.ltt(;,r?()f the State of Indinna until you montioned it. Who raised

rH

Mr. B1sson, Mr. Seward referred to it in his_proclamation,

"The CniairMan, Doos hel .

Mr. Bisson. I wish I had his proclamation,

"The Cuamrman, I have it here,

Mr. S1ssoNn. I want to show the committoe here the doubts in Mr,
Soward's mind as to whether——

The Cuameman, May I not ask if you do not gathor from Mr.
Seward's proclamations—he issued two—that when the first was
issuod thero was doubt, bocause two of tho States had withdrawn
their assont, and that reduced it below a majority. When he issued
his second proclamation that doubt no longer existed, because more
Statea had ratified it, and thero were twenty-nine without those two.
Thero was also doubt in Mr, Seward's mind at the time of his first
Proulnmntinn as to the status of the reconstructed States, but when

10 issued his second proclamation that status had been recognized by
Congress, and he thereforo took that as a political matter which had
been determined by the hl§hast, authority,

Mr. Sigson. Of course, Mr. Chairman, I have no idea about what
was in Mr. Seward’s mind. e only issued one proclamation in
reference to the fourteenth amendment, did he not{ The one July
20, 1808, was the one notifying Congress of the actions of the
States. The one of the 28th was a proclamation of the fact that
Congress had declared the fourteenth amendment adopted and a part
of the Constitution.

The Cuamman. Two Proclamations as to the fourteenth,

Mr. Ny, What was that congressional recognition of the status?
Did they hold that they were simply States in rebellion, that they
were a part of the original States, or that they were outside ¥

Mr. Wens. I do not think they over settled that question satis-
factorily,
t1.\ir1r. Igtn. I think the chairman spoke of Congress’having taken
action,

Mr. Wenn. They only decided collaterally, indireetly, I think.

Thoe Cuammman, The second proelamation was dated July 28,
1868; the first ono was July 20, 1868. The first is contained at
l}‘aga 664 of the socond volume of Curtis and the second at page 868.

ho recognition that they took recites that—

On the 21st dny of July, 1868, the Senate and Ilouse of Ropresentatives had trans-
mittod & concurrent rosolution reclting that tho leglslatures of cerlain Biates, bel
threo-fourths and moro of tho sovoml ﬂ&m of the Union, have ratified the fourteent
artlcle of amondmonts to the ‘Constitution of the United Htates, duly ?rupo%nd by
two-thirdn of cach Houso of the Thirty-ninth Congress. Therofore resolved by tho
Bonato, the Iouse of Representativea concurring, that the sald fourtosnth atticle is
heroby doclared to be a part of the Conatitution of the United Btates; and it shall
be duly promuigated by 'Eho Bocretary of Stato of the Unitod HKtates.

Mr. S1sg0n.' Do you not think thon that his second proclama-
tion was the resl proelamation and the one which he was really
making a8 the proclamation or was the sécond notice of what {'on-
gress did after recoiving his first proclamation of the 20th §

LTI TR . '
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The Cuamman. Yea; the second prodlamation recitos no dbubt
whatever. Tho firat Eruclanmtion recites us you see ceriain doubt.

Mr. S1sgon, I want the chairman's ailention to this:

Whoroas it appears from ofllelal documonts on file in this department that the amend.-
ment to tho Conatitution of the United States proposed as aforceald has hoen ratified
by the leglalaturea of the Statos of Connecticus, Now Hampshire, "Tenncasco, New
Jorsoy, Oregon, Vormont, Now York, Ohlo, Illinois, West Virgiula, Xansas, Majne,
Novadn, Mimourl, Indiana, Minnesota; Bhodo Island, Wlsconsln, Pennsylvania,
Michigan, Massachusotts, Nobraska, and lowa; an

Whoreas it further nl);wnu from dooumonta on file in thla department that the amend-
ment o the Couatitution of the United Htates Sra[mnod i aforeeald has aleo boon gl
flod by nowly conatituted and nowly eatabllshed bodles, avowing themselves to bo
and ncting as tho leglelatures, reapoctivoly, of tho Stutes of Arkansas, Florlda—
and so (orthi.

'I‘lml CuarrMaN. That is in the first proclumntion; it is not in the
socond,

Mr. SissoN. What is the last one

The Cuamman, Tho 28th of July.

Mr. Srason. This was on the 20th.

The Cuatnman, And between the 20th and the 28th two more
States hnd ratified so as to take the place of those that had withdrawn;
and what is more, the Senate nnd the House of Ropresontatives, by &
concurrent rosolution, had rocognized the action of tho States, rec-
ognizod their status, and thoroupon Mr, Seward issued o determinate
}n'ncl amation without any doubte whatever, and sinco that time, as

undorstand it, the governments then recognized have gone op con-
tinuously without intermission or broak to the present date snd ‘are
recognized ns the governments of those States.

Mr. 81gson. Mr, Chairman, that action on the part of Congresa
contemplates that o State has a right to withdraw its refusal to
ratify, but has no right to withdraw its nccoptance, even I)rlor to
the date of n sufficient number of States having ratified. That isto
oy, il o State woro the third State to ratify, or, if you Elause,tho
firat State to ratily, they hold after a State had ratified the first
Siate would have no right to withdraw its ratification.

Mr. Gognpr, 1n order to brenk s guorum, so to speak.

Mr. Sisson. In other words, my contention is that right of reces-
sion exists up until three-fourths shall have adopted it. The vory
day that the State acts which mako tho necessary nuiaber to con-
stituto the threo-fourths, that moment every SI&;L‘%.}H beund by it
and ull of the States thr_:l did not adopt it are also bound by it, an
bly forco of tho ratifieation of thxee-fourths the law is extended ove
tho States like Kentucky, Delaware, Maryland, California, an
Oregon, that declined positively to rat_lfy;-got_onlf deulmecl, but

ositively refused to do it. There was no State that acted betwesn
rlw 20th and 28th. Oregon changed her position on the 28th, I
think it was. ' _ &

The Cnamrman, That Twation would be loft out, however, beopiise
counting all that had withdrawn, and all that subsequently ratifigd
aftor refusing, there aro enough here that have ratifiod to make the
three-fourths, The only question you hring up is the re gtio'q of
the governments of the various Southern States, es t« whieh | sinipl
lmt this quoation, as to whether those governments, Stablished after

he war—however they were eatablished—have not ¢ontinued from
that date to this as the continuous governments of those Statos,
recognized by all and by every one at the present time,
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My, Sisson. In muny of the States they have, of course, had new
conatitutions, but before we leave that point I beliove if you carefully
investigato ié, and if the court will tako cognizance of the illegal
action of the Stato of Indiana, and if three-fourthe had not ratified
the amendmont at the timo Minaiaalz:}gi finally ratified, being one of
tho last States, and Toxos finally ratilied, being the last Sisie—that
thon, prior to this time the 8tate of Oregon withdrew her ratification,
it would thon noecessitnte throe States, and not two, to overcome the
withdrawal of the State of Oregon; that is, concetling that prior to
the time that threo-fourths ratified a State has the samo right to
withdraw hor acceptance ag she hns to withdraw hor rejection, basauso
all of the Southern States withdrow their objections to the ratifica~
tion, and they were permitted to withdraw them, Do not undor-
stand me to say that a Stato can not withdraw its objection, [ think
tho thing might hang, Mr. Moon, for months at a time, or years a¢
a time; the amendinent mi‘dxt h in the balance, and the State
might go fieat from one position to thoe other; but do you not think
the very moment that three-fourths of tho States adopted the amend-
ment, it would at that moment | ecome & part of the Federal Conati-
tution? 18 not that truet )

Mr. Moon. When it was proporly declared so, you mean, in accord~
anco with the Constitution?

Mr. 8isson, Do you moean that the declaration edda any validity
to it® Would not the declaration be nothing more nor less than an
addition as a mero caleulation on the part of Congress, to determine
the mero fact of the three-fourths, and if, in tha mh‘litinn, in that
caleulation, Congress should have added the thing erroneously,
Congross should not have complied litorally with Article V, and the
records of the State should show that Article V had not been com-
plied with, would it not'be reviewable by the court to dotermine
whather or not Article V had beon complied with?

But I take it, Mr. Chairman, that if the objections in tho State of
Indiana are considerod, if the Stato of Orogon had the r‘ght to deter-
mine prior to the time threo-fourtha had ratified, if the Stato of Ohio
had the rig]ht. to withdraw its affixmance, and did withdraw it, then
ahe would have a right to register her oi)jeotinn prior to that time;
8o would the Stato of Now Jersey. That must be true, else the
Southorn Statos ought to have been counted for all time to come

alngt it, and if the Southern States aro permitted to withdraw
their indorsement, then the States of Ohio and Oregon ought to be
B«Jmn]_ttad to withdraw their accoptance, and if they ure permitted

withdraw their accoptanco, when those 3 Statos withdraw their
acceptances, it takos D States to overcome that objeotion, because
it takea 8 States for where' there ia 1 State against to aver accom-
plish the three-fourths required under Article V of the Constitution.

Mr. Moon, Let me ask—and I agk for information, I do pot knéw—
was the withdrawal of the Southern States matle nn essentinl feature
by the act of roconstruction for the reentry of those Statest "

My. Sieson, Oh, yos; it is conceded by all that without the adop~
tion of the fourtesnth amendment by the Southern Btates the four-
toenth amendment was never adopted.

Mrx. Moon. You do naot get my question; probably I do not make
it olonr. Take the withdrawal o ﬂiauissi pi and Texas, for instance,
Wos that made & )ln'ecedont. condition by the act of reconstruction for
their readmission into tho Union?
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Mr. SigsoN, Not admission into the Union, but to have her
Senators and Ropresentatives admitted to Cungmas.

Mr. MooN. Doos that put it upon a different basls than the vol-
untary withdraw

Mr, 180N, Yos, sir; that is the point. T want to call to your
attontion some remarkable clauses heve.

Mr, Moon. They had not previously rojocted t )

Mr. S1s80N, Oh, yes; by positive acte of the legislutures, The
history of it is this: Every Southern State, under the proolamation
of Mr; Lincoln, that was carried out by President Johnson, at once
organized Iquvermmmts in accordance, first, with the provision that
there should be no slavery there. Mr. Lincoln contonded, and o short
time beforo he died Mr. Lincoln said that slavery had not and could
not be abelished in Kentucky; sluvery had not and conld not be
abolighed in any Southern State unlesa thoy ratified the thivteonth
amendmont; that his omancipation proclamation wes a meroe war
mensurs and did not deprive the peoplo of the States of their property
in the slaves, My, Lincoln took that position. Everybody belioved
this at the timo and thore was nothing snid, there was nothing done
to disturb this beliof, and every Southorn dtato and every southern
stntesman acted in nbsoluto good faith with the idea that the Union
hagl been preserved and that the only thing necessary for them to do
would be to gmtify tho desire of those people who said that slavery
ghould go. So, without the thirtcenth amendment to the Foderal
Clonstitution oven boing then the Inw, nearly oll of these Southern
States met and instan’ly adopted amendments to their constitutions,
somo of them by constitutional conventions, and abolished slavery.

Mr. Gorner. Lincoin’s proclamation of emancipation was o war
mensure,

Mr. SisgoN, That is true.

Mr. Goenrn, But did it not have the snme effect—-

Mr, Sisson, As boing n liberation of ‘Yo sluves

Mr. Gorner, As being a.liberation o slaves,

Mr. Sisson, That is true, and the Southern States so considered it.
But Mr. Lincoln said it did not operate as a Jaw; that it did not
deprive anybody ipso facto of their property. But o soid, “Fven if
you concedo that the peopls of the Southern States have forfoited
their right to their property by reason of treason to the Federal
Government, yot that would be the forfeiture of lands ns well as the
forfoiture of slaves,” and he'did not contend that there was any for-
feiture, “But whatever may be snid in reference to the status of the
property of the seceding States, there were loyal citizons in those
soceding States. For instance, there were 300,000 troops from the
Stutes of Tennossee, and western Virginis, und West Virginia, and
Kentucky, and Maryland who enlisted in the Federal Army as loyal
men, and Kentucky did not secede; Maryland did not aeea(le'; ie
souri did not secede, and thoso States ha prolpurt,x in slaves,’” Mr,
Lincoln said that in good faith to those people. Mr. Douglas went
into those States and made campaigns for the purposo of preventing

" the Btates leaving the Union, Mr. Lincoln then said in good faith to

thoso people, ‘““We ean not talco their property away by & war measure.

There is no forfeiture; there is Mo attainder; there is no treason.”
Bat I did not eare to get far into that discussion. I want to address

this contention to you ag a lawyer, that these States which were culled
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the Confodorate Stntes of America recognizod instantly when they
laid down their atins that the Union wos preserved. Mr, Linceln
then safd, ‘““We must not put any obstacle in the way to preservin
the Union by making it diflicult for those States to resumo thoir
proper rolation to the Union, because if thoso of us who have fought
this war to presorve the Union put an obstacle in their way, we will
be noting in just ns bad faith as those who have been trying to break
up the Union,"”

So the Stutos instantly ratified the thirtoenth amendment to the
Ifodoral Constitution, and that was done on the 18th day of Decom-
bor, 1806, and thore was not a single Southern State that declinod to
ratify the thirteonth amendment, and the ratification to-day of that
amendmont is by governmonts in those States which wore in exist-
onco hofore the net of jreconstruction.  After pesce had !rru\railatl
for two years, uftor Congross had divided them up into Lu: icinl dis-
tricts, and aftor Congrosamen had been olected and were knocking at
the doors for ndmission for two years; after General Grant had made
his tour of the South and made the report, that poace and good order
provailod, in ordor to got the fourteenth amendment arlrgl od, it was
nacessary Lo pass somo drastic measure, beenuso the loyal States would
not adopt the fourteenth amondment, This atep could not he taken
against a loyal; thore wes no excuse. It wns necessary that some
coercive measure should be made, and thus this romarkablo act was
directed against the Southern States:

Another t.hin‘z that is remarkable about it. After tho act was
passad, a man by the name of McCardlo, in the city of Viekshurg,
was artosted for somo trivial offonse. By the way, Mr. Chairman, 16
is reforred lo by Mr, Curtis incidentally; he does not go into the
dotails, But ho was arrestod and trie(lylmfnre one of the militury
tribunals and ho appenlodl to the civil court, and while the civil court
had it under ndvisetnent, only twelvoe or fifteen days, notico wns sent
to Congross, and Congress then ropoaled the act and at once passod
anothor ast of reconstruetion, which last act deprived the civil court
of any right to review that military tribunal’s action, It was stated
on the floor of the Sonato during the discussion of this act that any
judge that took cognizance of any cause of any kid under the
roconstruetion act would bo impeuchod, 1 do not know that that ie
the roason; I do not undortake to say that that is the reason why the
courts would not tnke jurisdiction, but an argument made stronger
than I can mako it is the'argument made by President Johnson when
he vetood this remarkable act. I will call your attontion to section
10 of that act. -

Boction X. And be it further enacted, That no clvil court of tho United Slatos or of
any Btato shall havo jurlsdiction of any action or proceeding, civil or eriminnl, against
any nuch district commandor, or wny officor or porson noting by hia authadity, for or
on account of the dircharge of the dutien fmposed upon him by this act or the aita to
which it in supplementnry,

And then the last nct:

No distriet commandor or membor of the board of regisiration, or any officers or
arpoinw:e acting under thom, shall be bound in thoir action by any opinfon of any
¢tvil officor of the United Btates,

By this act, you see, it wns taken out of the mouth and out of the
hands of the people. 'Thoso States—if they had constitutional rights
ot ell—had the right to act as sovercign States, and ought to have had
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the right to accept or :?llecb the amendmont. These States wore
deprived of that right. They were deprived of the sovereign right -
that a State has, ae honestly, as fairly, and na positively to reject as
they had to adopt.

r. MooN. You do not think, do you, that the Supreme Court of
tho Unitod States would entertain, after thia lapse of yoars, any ques-
tion that had beon so thoroughly settlod, upon any tochnical, legal,
or any other ground 1

Mr. Sisson. T moat assuredly do.

Mr. Moon. I am aware of this fact, that in 1780, when the Consti-
tution was adopted, the Constitution crented a Supreme Court of the
Unitod States, and it was ratified by the Senate, and a subsoquent
act of ConFrusa was passed imposing certain duties of the circuit courts
on the judges, wh icg was an oxcoedingly onerous duty, against which
these 'utlgies rebellad, and finally, about 1810, the question of the con-
atitutionality of that act was raised. The question was ralsed that
theso judges were not 1udp;es of the circuits courts; they were not pro-
vided for under the Constitution. They never had hoeen appointed
80 by the Prosident, and they never had hoon confirmed by the Senate
a8 i'utlgea of the circuit courts, and therefore they could not sit as such
judges. But the Supreme Court, anxious as they were and rebelling
ns thoy did against this terrific strain upon them, said: “This was
settled by a contemporaneous cmmtructlnn at that time, and after
this lapse of years we will not attempt to disturb it, and we will not
inquire into its legality.” Tt could not have been justified, porhaps
at that time, It seems to me you are in the snme way. They would
not inquire into it. 'I‘ha¥ gimply said it wag settled by the contem-
{mrnneuus construction of the men who did it at that time, and that

hey would not disturhb it.

The Ciamman. Thore are some fifty decisions of the Supreme Court
on tho meaning of it, and they have taken it for granted in all their
deocisions, and enforced it

Mr, Moon. I think the Supreme Court would repudiate any idea of
attompting to unsettle what has been settled by contemporaneous
conatruction.

Mr, Sisson, That is the question I want the Supreme Court to
answer, If they take the view you suggest, then no harm could:
come from the committee reporting mgn resolutien. But I differ
with my friend, I do not think it would be revolutionary. It would
not disturb tho status of uny\wdy. It would take action on the parg
of the States to disturb anyone or the present stt&ua of things. It
wotilfd simply enable each Stato to determine these questions for'
itself.

Mr. Brantiey., Unfortunately, 1 did not hear your argument 6n
¥eatcnlq_v. and it may be that you have alrendy coverod the question

am going to ask. 1f 80, you need not answer it; I will road it in the
IJrintcd record of your speech, If you have not done so, to my mind

t is a question that ought to be discussed. s there no distinction to
be drawn between a constitution and a lnw that is enacted under a
constitution Ts not the making of a constitution a political question
and not o judicial question? Has the Supreme Court, or any other
court, any power to do anything more than construe a constitution?
Tho Constitution says—and this is all the judicial power that I know
anything about—"The judicial power shall extentl to all cases in law

pors TR B |
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and oguity arising under this Constitution.” Unless there is & con-
stitution this judicial power does not sttach. If these sections or
amendments form no part of the Constitution, then the Supreme
Court has no power to pass on them. If they do form a part of the
Constitution, then the judicial power extends to their conntruction
and to all coses that ariso under them. But all the power that the
courts havo comes from the Constitution, It is supreme over them
all, and it in an oxercise of political power. I want to nsk the question,
It the Supreme Court would have jurisdigtion to-day to pass on the
question na to whether or not the m‘iFinal Constitution was proporly
assonted to by the nine States, or whether the courts to-day would
have judicial power to pass upon the question as to whether or not
the first ton amendments wore ever properly ratified? Is it in the
.gower. of the courts i|1 other woidssstasgamo in and set aside the
‘onstitution of the Uniited et '

Mr. Moon. Under why

Mr. Sisson. Unde
manner in which 4
never any questig
fourteenth amegfiment. Bgion is
tho authority t¥at is = , -
under ArticlefV.

itution i0% yovides the

const

an amendmgh ) g 0 . e
bocliod in ¢hl constitution of thoj v e, the aclon
of tho legislfiture being disotptionstgdotermino fhe

question of s ratifick
he Cnarfiuan. Ha

propoisibion.
uestion. LY
b The Cnammany

Mpr. Sigson,

judges had been cerrieling
o CinamgMan, Give miag, g
collates all the authorities. -
Mr. Sisgon. 77 Mississippi, 568. This is the'case where one of the
ludgea was appointed by Governor Longino, At the expiration of his
erm the governor issued to him his commission, and then there was
# quo warranto served on him asking by what authority he was por-
forming the duties of his office. The constitution had beon amendod
and provided for the eloction of ‘judgaa, and of course thut brought
up the eﬂucnt.lon of tho validity of the amendment. Our court there
reviewed nll the authorities and held that it was a judicial %uestmn
and followed the majority of the courts. There are two holdings in
the Supreme Court of the United States on this question.. One case
holds that where a state constitution has boen amended--and that
was roviewing the legality of & cortain law passed under s stete con-
stitution, and whether a certain article in the constitution was or
was not valid—thoy held thet whore the State had determined the
quostion in her own borders by the authorities that were authorized
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under the constitution to pase upon it, the court would not disturb
that mattor. That happened to be o Btate whore it was passed upon
by tho legislature.

Mr, Brantiey, Who detormines it for the United Stntes

Mr. Smson. I am going to got to that. But in the Supreme Court
there whe another ease—and I will give you that in brief-—in which
the court announces the doctrine that the question as to whethor or
not. the Federal Constitution has been amended is a logal question
undor the Conatitution, and not a political question. Of course, if
the court should hold that this is s political guestion and the aotion
of l‘(Jn:mgrmm placing the amendment there 18 final, that ends the
mattor,

Mr. Moon. Do you mean that case in the United States court
decides that the amendment of the Constitution of the United States
is a lognl and not o political questioni Do you mean to say the
validity of an amendment to the Constitution of the United Statos
was ever before a court?

The CizairMAN. A state constitution, .

Mr. Moon, Oh, a state constitution is entirely different.

Mr. Sisson. That is what T say. _

Mr. Moon, Wo can control the constibution making of a State, but
:,vl:,ii‘t ig tho power that controls our power to change our own Consti-

ution -

Mr. Sisson. I undexatand there are other people besides the people
of the States. Those men in the logislature of a State are responsible
to the citizons of that State for the manner in which they decide thoss
gucst.ions that have beon sent to them at the ballot box. But in the

ongross of the United States the minority of tho States, who thom-
selves have rights in this question and rights under this Constitution
which are protected there, which rights are saored, these States, in
their logislntures, ma; sond Congressman nfter Congressman, Senator
after Senator here, who may protest against it, and yet the minority
of tha States would be literally deprived of all right to be heavd by an
action of Co that might be in violation, during times of political
tompest, of the federal instrument itself,

t. Moon. Ts not that what the States conceded? That is the
power the States conceded to the United States Government when it
was formed. '

Mr. Sisson. Itis true when Articlo V has been complied with, The
question as to whether Article,V has been complied with is certainly
o question which the courts comld pass upon.

r. MooN. You say that. Where is your authority?

Mr. Srsson. That is my opinion, and I do not _think there can be
any quostion abont the federal court having a right to pass upon the
question of whether or not it has been ooml:ﬂted with,

Mr, MooN. Mr. Brantley suggested the thought, and it strikes me
a8 boirg o very lm[]mrtmlt one,

Mr. Srsson. I believe thia, that if the Supreme Court shall decide,
Mr. Brantley, that it is o judicial question, the moment they decide
that thoy will either declare these smendmonts to be not valid or they
must repeal Article V of the Constitution, ' .

The Opamuman, In order to declare that amendment invalid will
they not have to declaie thut tho governments of the States, entab«
lished under the reconstruction acts, and which have been continued
to this date, wore at that time void

‘
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Mr. 8iesoN, Noj; I do not think so.

The Cuairman, Will they not have to do that in order to do so
beoause the number that withdrow their assont wore only (wo, and
Qeorgin came in immediately afterwnrds, and at the time of Mr.
Seward’s second proclamation there were enough States who assented
to make throo-fourths, without Ohio and without New Jersey, and
afterwords Texas and Virginia came in, within a year or so, without
MK[ further withdrawals. i

v, Bimsson. Of course if the court should hold that the reconstruc-
tion not was constitutional and that tho Fedoral Congress, without
any constitutional warrant therefor, had the right to overturn a state
govornmont and to appoint men of the army to take charge of the
affaire of a State and auaxarb its government i order to force it to do
what Congross knew thdt it would not do if loft alono-—if, I say, the
Supreme Court holds that, then these smendments are valid; until the
Supreme Court holds this, they are not yalid. If the Suprome Court
holds that these Southern States ratified either of these amendments,
then Congress to-morrow can subvert the government of Virginia or
Qeorgla or New York and put thom under military rule and olose the
doors of Congress to their Senators and Representatives until they
ratify the sixteenth amendment—-the income-tax amendment.

Congress has the powaer, if it will use its army, to subvert any States
that it soos fit. But would it be constitutional? Yet you must
hold this if the fourteoth and fifteenth amendments wore ever adopted.
The Army of the United States, undor the direction of Congress, when
these States had no representation in the House or Senate, forced
through theso amendments, Then, whon the Southern States de-
clined to ratify, overturned their governments and violated overy

rineiple of the baelnration of Independonce and of our Constitution.
he Southern States have never really ratified these amendments,
and no man will say that they have in aceordance with Article. V.
The State should have been given tho choice freoly and voluntarily
to aceopt or reject. They all freely rejected., Congress forced them
to withdraw that rejection and to go through the farce of a ratification.
Congress conforred, without nn¥ authority, the right of mljfl'lzlse upon
whom it plensed; Congress disfranchised whom 1t loased; Congress
nccopted the ratification of the thirteenth amendment from these
state governments and overturned those state governments because
t.hg refused to ratifly the fourteenth.
he CumammMAN. I undorstand that, Mr. Sisson. Nevertheless,
. thereby there was.established a government, at least de facto, which
ia the only government which has existed In those States ever since
that time; that is to say, that government has been continuous from
that time to this; it was the establishmont of government after war,
It is urgad by very honest men—and there is a great deal to be sdid
in favor of the idea—that that provision that all freemon should vote
was & very remarkablo exercise of the war power, DBut nevertheless it
was the establishment of governmont, the most necessary thing that
exists on the face of the universe, and those governmonts have existed
from then to now. What I asked you—and I can repeat it—is
whethor the Supreme Court could throw out the ratifioations by those
governments without deciding the political guestion that there was
no government then established by law, and that there is romainin
no government in these States until this dute, and that their organi-
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zation will have to be gone ovor again, because all those governments
imilieb?l end rely upon the continuance of the government then estab-

Mr. Seon, Mr. Chairman; you ask quite & good dosl in one
tjueation.

Tho CuairMAN. It is only & simplo question, whether thoﬁ could
detormine that the ratification was void without saying that the gov-
ernments were void, ,

Mr. Stsgon. 1 think unquestionably, My, Cheirman, that the gov-
ornment that did the ratifying was abeolutely void. )

The Ciiamman, How ia anything to become logal since then, in
that u.wc%nt., because it is a continuance of that government from then
to now

Mr, SissoN. You know for Tlite a number of raam ractically the
same govornment has exiated that was instituted by the enfranchise-
ment of citizens by the fourteonth amendment, conceding that the
fourteonth amendment is a part of the Constitution; thoes men tlien

had the right to do immediately after the adoption of the fourteentdt

arondment what the'y did not have before. If the fourteonth aménd-
ment is not a part of the Foderal Constitution, then the continuance
of that government which waa adopted to {n*lng about the four-
teenth amendment is absolutely invalid. In other words, the
involidity, if T make myself clear, is 'by reason of the fact that
men who were not legally authorized, men who wero not legally von-
stituted suthorities of the State, provided the means of roén
provided the qualifications of rogistration; and, by the way, they
wore vestad with absolute disoretion, as the militery authority of the
United States, to say who should and who should not register.
The Cuamman. Then you say everything done by that govern-
ment is void § 3 A
Mr. Smson. Everything done by that military government is void,
" Tl;;; Cuamaian, Down to the present date—all of its statutes and
BWS : : .
Mr. Sisson. Not by those state governments down to the present
time, hocause when onFmsa secured the adoption of these amend-
ments by these military legislatures they witht])mw the military force
and allowed the States to adopt constitutions as they saw fit and
to -elect legislators. Tlniy wore permitted then tq make laws and
to not for themsolves. . It ia true that voters wore created by this
military government who had no right to vote and whose Tight wes
givon them by the reconstruction act of Congress, which is illegal and
void, A ratification of a conetitutional amendmant, by such con
ional jugglery is also void. The fact that after this thess States
-did not lapse into absolute anarchy is no answor to the contention
that their ratification so obtained is void. During a portion of the
time, shnrtl{mnfter this "cmugf‘ government was Inetituted,
there was almost anwrchy. reconstruction aocts were b
passed Graut’s testimony showed that these state governments were
stable end peace prevailed. As soon as réconstruction was brought
about these States were bathed again in bloodshed and xiot. i
did not bring law and order. It brought lawlesaness and disorder.
But the fact that in spite of all this illegality these sovereign SBtates
did ‘persist and did bring order out of chaocs and rehabilitaty their
broken state governments does not wesken the ‘cotitention thut the

e

tration, -




VALIDITY OF THE POURTEENTH AND FINTEENTH AMENDMENTS, 88

ratifiontlon was oxtorted and not voluntary. Certainly no fair man,
whatevor mey be his 'golltica, that loves our inatitutions will ever
contond that thid sort of ratification was that contemplated or
dreamed of by the fathers, Will any judge of any court sworn to
support Article V of the Constitution eay in its opinion that an
extortion like this is o fair ratification? I think not. The court
will hold that the State must have tho freo right of its choico undis-
turbed and unimpaired by any external or superior force. A ver-
diot oxtorted is void. A contract under fear or compulsion is void.
Ratifieation should bo by act of the States and not by act of Congress,
and dhould be freely and voluntarily given.

The supreme court of Mississippi held that all of the acts of the
supremo court a]:poin od by the military authority were void, and
oalled it & ‘“‘military shtrap,” and that its decisions would not be
followed hy the court.

The Optaruman. That was only the military court. Your argument
now. to the effect that all the aots of the legislatures of the recon-
struction governments, all the acts of their governors, everything that
wis done, is absolutely void, because you oan not get away from it
if ﬁ'ru hofd one act vold becauso the government, was void.

. B1860N. Yes, Mr, Chairman; 1 say without hesitation that it
does not follow that bocause the ratification b{a the military legisla~
ture was void, that it follows that the whole state government is void,
) d & moment ago, ib was & military power outside of the State's
bounds, by act of Congress, which set aside and overturned and sus-
Bgnded the state governments long onough to secure what that

ngress onlls u ratification. A ratification seoured by Cnn%resa
through the military arm of the Government when there had been
pamgﬂ civil government in these States for two yeors, and these

oaceful civil stato governments had rejected these amendments,
eso same stato govornments that llﬁv a solid vote of thoir logisla-
tures, without a single exception, ratified the thirteenth amendmens,
the year following with the same solid vote of every one of those
Htetes, rojected the fourteenth amendment. This was when they
were acting freely and voluntarily. - ) ,

X do not suppose it would be conceded for s moment that any of
these States that constituted the Confederate States, by the citizon-
ship of these States, even to this date, has ever acceded to either of
these amendments.

Mr. Moon, Does not the condition which Mr. Parker has indicated,
which would méan such a condition of inextricable confusion as to
almost make this thing unthinkable, result from this, the proposition
made by Mr. Brantley, that this was a political not over which the
courts had no ]&uriadiotioni You understand, it waa regarded o great
stretoh when Marshall decided that the Supréme Court of the United
States could deelare an act of Congroess, passed undor the Constitution,
unconstitutional, He also decided that the court had no power to
iflque the exercige of any political prerogative or any politioal power.

£ it was regardéd o very great step, and 1f it did require reasoning on
first, Frinoip ea to declare that an act of Congress passed under the
Copatitution was unconstitutional and void, how much greater, how
tnnch more stupondous an attempt to say bflnt an amendmont to the
Constjtution itgell would be unconstitutionsl. You make the cronted
groater than the creator the moment you do that.
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. Mr. Bisson. 1 confeasad at the very outsot of this diseussion that if
Yho court should hold this was a political question, then the doors weré
bsolutely closad, The whole argyment is h:gml on the iden tlmt_d
8 u, judicial uasl.io;t,_unldnr Articlo V of tho Federa) Constitution.
tourse, if it ?s o political quostion, the sction of Congress —— _
Mr. j!nm‘r;.mr. Could yon not Tave the question raised much more
directly and promptly, for justance, if your State should pass a law
!P terms, for instance, prohibiting o nogro from voting in that State
ou would got thé question raised whothor it was within the powei
of the State to do that., :
" Mr. Sisgon. That is all Y want to discuss, really, as to the moribﬁ of
ghis resolution, But before I do that, and befove I am through—
injess the committeo want to ask mo soree questions——.
-~ 'The Cirammman. T would rathier have your brief, as you sny you 4ré
going to file a briof. .
~ Mr, S1ssoN. I want to answer the question, I do not believe that
any politioal jugglery investing people with rights of citizonship of a
Btate, and giving those people who have no nﬁhta under a valid Staté
hbﬁa_titutinn—*by o way, thoso States, Mr. Moon, had valid consti-
tutions—the constitution under which the State of Mississipp,
r under which the State of Alabama, under which the State of
Georgia, under which the States of the Carolinas, the constitution
under which they ratified the thirtepnth amendment to the Consti-
tution, was the constitution which the people themselves had made
prior to the time of the passage of tho reconstruotion act, and the
reconstruction nct literally ignored the existence of the state govern-
mont, after it had been recognized by the authorities hers for two
?:o‘am' literally ignored the provisions of these state constitutions;
Iltsmfly rot thoso stato constitutions at naught and took hold of thé
{:eo;ﬂa of the State and registered just such as thoy desired to registor;
Jgnoied the pardons of Lincoln and Johnson that restored citizenship
t? thdse peoplo. The government that my good friend, the chairman
'0f tho commitlee, referred to in a government which had heen in
existonco prior to thoe civil war. It was a constitutional government
which was in exisience prior to the time the fourteonth amendment
-was over dreamed of, and that government tlia)nt was in oxistence’
_ﬂ}en was the government that was sel aside by the military a_cg.
-Aftor this constitution hud been set aside, thon it jg that, in 1800,
‘aftor the passage of the fourteenth amendmont, after the enfran-
chisoment of people who had not been enfranchised before, it was
then, and not until then, that they celled » ¢onstitutional convention,
and 1n 1869 adoptod the constitution of 18069 in my Stoa&e.
.. 'The Caamman, The constitution of 1860 was passed by persons
elected under the genoral franchise which had been granted before.
My, Sisson. That is true. But listen, that franchise, however,
was by virtue of the amendment to the éonstitution known as the
foyrtcenth amendment, and that constitution of 1869 was & con-
stitution that, for the first time, did away with the %i:'vamment that
you speak’ of. Tt was the constitution in 1809, and it was not by
virtue of any authority under the cosstitntion of 1869 that the
fourteenth amendment Was ratificd. But it was by virtue of what~
evor authority thore was under the constitution made before the

pivil war.
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Mr. Moon, Mr. Siseon, all reconstruction, aots wore boged on this
then(n;y. that these States in rebellion had forfoited thoir righte under
the Constitution. ' ' ;

Mr. Sieson. That is true. .

Mr. Moon, And, thorefore, they stood in the position of a torritory,
t!lu}rt Eorll.;r.ee{s had [il right b}’.n logislate f?lr’A t.lha suMo da.la flb hnalﬁ:
{ag o legislate to-day for New Mexico and Arizonn, and ha ”E‘I

o prescribe a constitution for the Stntes as n prerequisite to theiv
foantry into the Union, just the a[;mu a8 they imposed on Utah thd
Tub that they must make immutable in their constitution the oxcly«
sion of polygamy. Yoc‘.lr argument goes to the principle on whic
reconstruction was based. )

Mr. SissoN. I do that for the reason that we did have n%hts in the
Unloq[ it was recognizdd by everybody that ye did, and that pesce
provailed, and for two years we had a poaceable government.

Mr. Nye. Did you disouss tho question—I have nof Imm:ﬂ i6

ere—whether, under Article V, a State may withdraw ite ratifioas
on aftor it wus onco given § '

The Criamman. Yes, I think he discussqd that, and he has a brief
on it. '

Mr. Swror, I contond up until three-fourths have ratified, the
Stato has. "The purpose of ‘my resolution is simply this, that in the
pvent & case should come from any State, it would sim :iy be pbliga~
tory upon the Attorney-General to furnish all the information for
the court upon that question.

ﬁho Cuamnman, I think he is bound to do that already: .

v, S1gsoN. For this renson, suppose I, es an in.diviq;: or aﬁ
other individual, should have some rights that might be invo
in a litigation of this kind, It would bankrupt the ordinary private
litigant to have all these cortified copios of aH these yetords fild ys a
art of the record, The Supreme Court, I take it, would no¢ under-

ake to go rambling sround through all the States and Pﬂ(lfl‘)lil‘l n.li
gver into Indiana, It would only consider those matters Iroubﬁ' i
the briefs and in the record as made up. Of course, if yo such case
and no such anrOpriate proceeding should be prosented to the Bu-~
preme Court, this ivoultl come to naught. ?

r. Howranp, I have not intorrupted you, but there is some
ormation I would like to get. I do not know whether this is vory
portinent to this argument or not, but it occurred to me that proporty
righte heve vested under the fourteenth and fifteenth amendments
for yenrs. Before the fourtpenth and fifteenth amendments were
opted a slave could not hold property.
r. Branrrey, Bofore the thirteenth. A

Mr, Howranp, Before the tlirteenth, anyway. Property rights
have vestod. , ,

Mr. 8isgon. That would not disturb the property rights at all, be-
cnuse, for miitnm:a a married women owns property; a child may own

roperty. It would not disturb them in an way. The truth of the

unrnfess ia that the States now control the descent of property.

Mr, Howranp, Would they get that under the thirteenth amend.-

mqﬁ:"s' The right to i is not a right acquirad
. DIBRON, 9 righ foquigy prop wnot ar acqu
under_thaﬂl?edornl Gonst!'tu u‘,ionfl ‘i(.hll; ﬁéﬁ? t{: mumulatg dpmpgrt.y is
regulatad always under the laws of the States, and o is

esoent and
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tiatribution, and the right of alienation and deed, and so on, all the
stats laws, So it could not affeot that. It would not affeot the pres-
ent status of anybody with reference to the state government; it
would take some positive act on the part of tho state government to
in any way chango the status of any humen being. With reference
to the Fedoral Govornmont this is simply an inhibition upon the State.
It is n prohibition and not & permission.” s not that the construction
{i:u gentlemen lpuo‘; upon itf T understand all the disoussion in the
ouse and in the Senate put it on the ides it was an inhibition and
not & pormission; that you must not do certain t.hinlgs you must 'not
make certain indiscriminations. Now, gentlemen, I desire to thank
you var§ much for IVl:iul' patient lsenrinﬁ.
' The Cuamrman, It was very interesting, Mr. Sisson. If the com-
mitteo after consideration should see fit and proper to report the
resolution, and if the resolution should ever become a part of the laws
of tho country, then when the question comes before the Supreme
Court, it would simply mean that the Attorney-General would furnish
this information. :

. (Theteupon, at 1.45 o'clock p. m., the committec adjourned.)

. Brier or Hon. T. U. Siason,

led at the request of the Judjclary Committes, 88 & supploment to the hearings on tha resolution to
[‘?{:{ ing lu‘lﬁur of 'the fourieenth 810 fiteehth A endiments (o (ho Federsl Comttitution. i, 5,

Mr. Chairman and gentlemen of the committee, in accordance with
our request and the promise to you, I beg leavo to submit tho follow-

gl‘hia resolution is sim])ly intonded to make it the imperative duty
of the Attorney-fleneral of the United States when an appropriate
R'roceeding occurs to obtain o judicial roview of the fourteenth and
teonth amondments to the Federal Constitution, and thereby obtain
the decision of the Supreme Court es to their vuhdity. To this end
it is mado the duty of the Attorney-General of the United States
under the resolution either to intervene in a pending procee or to
instituto n Rrocemling himsolf; and to furnish in such procee ing all
records of the United Statos and of the States bearing on the question
and to introduce all information bearing on the so-called passage of
tho so-called fourteonth and fifteenth amendments, so that the
Suprome Couct may review such record to determine whether the
go-called amendments have been added to the original Constitution
in accordance with the provisions of section 5, and whether they are
properly a part of the Constitution. )
hag been urﬁe:i by members of the committes that nnjr litigant .
who desired could raiso this question in the state courts and without
the aid of the Attorney-General of the United States, raise the fedoral
uestion and appeal to the Supreme Court of the United States,
his s true, but it would require a rich litigant to do this and certainly
no rich corporation would do this because they have sought shelter
under the Erovixio:m of the fourteenth amendment. The goor liti-
ant, whether in a civil or eriminal case, is financially unable to do
this because of the great coat of preparing such an enormous record,
* The question is one of great national importance. It is no soctional
question, Kvery State ls intercsted In it, and whether & man is in
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VALIDITY OF THE FOURTRENTH AND FIFTEENTH AMBNDMENTS. 8

favor of the amendments or opposed to them should not causo him
to object to this test of the law in the Emauat judicial tribunal in
the ep])ublio. The additional fact that Article V hoa never boen
judicially construed and no judicinl interpretation of ite langudge has
aver been had ronders it highly important that a ljudlciul doclsion be
had 8o ns to show exactly what procedure is absolutoly essential to a
volid amendment to the Federal Constitution, This question will
constantly recur with every proposed amendment to the Constitution
and will evor bo a question of doubt until it has beon removed by a
fair judicinl intorpretation, There are now pending in this Congress
28 resolutions to repeal some clause of our Constitution or to add
some new clause. One smendment is now pending before the Statea
and is secking ratification. Is it not wise to have some guide to
safoly direct our ateps iT dn. sure and safo path, blazed out by the highest
authority whose directidns it will bo safo to follow? It may also be
objected to by the committee or some membor thereof, that Congress
should not be asked to do a vain thing; that Congress should be shown
that some substantial reasons exist that creato o doubt concerning
the validity of said smendments, before committing itself to the prop-
osition that theso amendinents need a judicial roview. -The answer
to this is that auch reasons do exist; it is ulso true that Congress and
the peofle have the right to know these roasons. Every State and
every litigant has the right to have fully tested any law or any con-
stitutional enactmont, 'This is the right of all, in all free governments,
-+ Xt will be conceded b{ all that the Constitution can on1¥ be amended
b‘y an exact and literal compliance with the demands of Article V of
the original Constitution, Article V has been quoted and a referonce
to the article will show that we may for convenience divide the qil;ea,-
:lon ir;to six branches, each of which will be separately and briefly

reated. ! .
. First, Do the words “two-thirds” as used in Articlo V mean of a

quorum, or of the com?lot.e bodies

Second. What was the loﬁal atatus of the States that formed the
confederacy, as to their eligibility to vote on these amendments; that
is, were they then in the Union ‘
Third, Can a State change its action oither way on a Frog)mmd con-
atitt.itfliticlx?’nl amondment before a sufficiont number of States have
ratifiec "
Fourth, Had Congress power to deny these States representation

therein unless and until thoy ratified the fourteenth amendment 1
Fifth. Isratificationso procured under duress,illegal and ineffective
Sixth. Is the validity of an amendment to the Federal Conatitution

a judicial or political question ? )
1. I have already discussed before the committes the meaning of
_the words *““two-thirds” as used in'Article V and I can add but little
to what has been said. Speaker Reed construed the words to mean
“two-thirds of those present’’ end that this vote was only required
on final passage, (6 Hinds' Precedents, and H. R, Dee., 7027, 7029,)
This ruling was not agreed to by many Membeors of the House, Mr,
ill, of Connectiout, made a very strong speech against this ruling,
and his ronsoninﬁlevidancad that he was quite as well qualified men-
tally to occupy the Speaker’s chair as was Mr. Reed. Political ex-
pediency has caused many decisops by Speakers that would not stand
& judicial analysis. Party spirib-runs high and thege logislative deci-

1
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88 VALIDITY OF THE FOURTEBNTH AND PIFTRENTH AMENDMENTS,

slons have but Iittla_woipfht with the court when it comes to pass upon
ol and constitutional questions and should not have. But th
fuot that those two distinguished Representatives of tho same politic
fajth_differed so widely on this very important question furnishes
an additional reason for seoking n judicial interprotation of Article V.
This should bo done bofore any political tempest sweops ovor the
poyuntry, driving men from their moorings and csusing Congress and
Btates to act upon some future amendment withouy chart or compass,
T'he difforence miﬁht. in times of stress be so groat that one or thé
thor contending factions for government control might sweep the
untry in a oivil strife each belioving that their construction of
Articlo V was the correct one, whereas a wise and dellberate de-
plsion now by the court would %ive all men & safe guide and a fixed
tyle bl{ which all smendments of the future could be squared. Sup-
86 niow an amendment should be proposed, who can say beyord

bestion that the amendment would be valid if proposod by less than -

two-thirds of the entire membership of each House? I most earnestly

vontend thet so vital and far-reaching n question as the proper inter-
vetation of Article V ahould at oncé be finally and forever settled
y. the Suprome Court.

I turther respeotfully submit that when the same words are used
511 oth?r parts of the Constitution the meaning should be uniforn

iyoughout. . 't
' "Wagﬂnd- those words in clause 2 of section b of Article 1) in clause
t:_f saotion 7 of Article I; in olause 8 of sdotion 7 of Artiele 1; in the

olfth amendment to the Constitution; and in seotion 8 of the
fourteenth amendmont. When the C‘onftitutlon intends that th
vote, on & special class of business, shall be based on the numbet
““present” then that word ia used T: expreased In elause 7, section 8,
Articlo I; clause 1, section 5, Artlcle I ; clauge 3, section 5 of Art.icl‘
¥; and olause 2, soction 2 of Artiole II. In construing the same
words ‘‘two-thirds” in the Cape Colony Government in S8outh Afrios,
they were held to mean *'two-thirds of the entire membership.” 1t
ia l{)rnrant. by a careful reading of Articla V¥ that tho framers of th
Constitution intonded to place safeguards around the amendment ol
the Constitution so as to prevent a temporary majority from per-
%af.uat.ing\ itself through ill-advised or unsorupulous amendwients.

o construe these words to mean that two-thirds of a quorum (tna
more than half the body) can amend the Constitution defeats the
gufeguarda provided by the Constitution.

In the Senate of the Thirty-hinth Confreaa there were 70 seats, of
whioch 18 were vacant; in the House of tho same Congress there
wero 240 sonts, of which 42 were vacant. On ﬂu 10, 1806, the
House passed H.J. Res. 197 (resulting in the fourtesnth amendmen g
by & vote of 1-003 128, nays 37, not, voting 76, On June 8, 1800, thi¢

mate passed the same resvlution by a vote of yeas 33, nays 11,

he contention hore urged as to the meaning of the WOrdI:‘“hwo-

rds’’ uded in Artiole V be correct, the Senate vote should ha 3
béen (i” and the Ifpuse vote 160 affirmatively, to make & 's'rng
amendment, ™ _

-~ In the Fortieth Congress, the Senate had 70 seats, of whisk 16
were vacant, and the House had 953 seats, of whioh 6 we[: vaoafit,
. B What was the legal status during the war of the Btates thy
formed the confederacy, during the reconstruction period, and aince
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VALIDITY OF THE TOURTEENTH AND FIFTEENTH AMBNDMENTH, 89

Tho three coordinate branchea of the Government concurred in hold-
ing that these States remained in the Unlon throughout the entire
perlod. The executive branch treated them as in the Union in the
&mnluma.ﬁ_onu of tho thirteonth, fourteenth, nnd fifteenth amend-

ents; the logislative branch treated them as in the Union in pasulnlg
the nots of March 2, 1867, March 23, 1867, July 19, 1867, March 11,
1868, and June 26, 1868, and the jutfloinl branch rogardod them as In
the Unlon in passing the decisions reported in 6 Wallace, 1; 6 Wal-
Inco, 443; 7 Wallace, 700; 8 Wallace, 1; 9 Wallace, 107; 12 Walla.ca,
349 13 Wallace, 646; 15 Wallaco, 420; 16 Wallace, 402} 16 Wallacs,
402; 17 Wallace, 6570; 20 Wallace, 459; 22 Wallace, 00; 22 Wallace,
479; 98 U. 8., 108, 07 U. 8., 454; 150 U. 8,, 618, '

8. Can a State change its action either way on a 'lb)ropoaed amond-
ent, before o suﬂlﬁ_l nt number have ratified it? Two States
efore the proclamation of Secretary Soward of July 20, 1868, ohangacl

from the negative to the affirmative, to wit: North Carolina dn
South Carolina; and two States, New Jersoy and Ohio, change
from the affirmative to tho negative. All were counted in the
affirmative and all four were necessary to constitute three-fourths, ..
4, Hod Congress power to deny the southern States ropresentation
therein unless and until thoy, ratifiod the fourteenth amendment?
In our theory of i;ovornment sll power is derived from the people;
and all power not granted by, i# reserved to, thom. Tho powers
ranted to Congross are 25 in iumber and are speoified in section 8 of
icle I of the Constitution, and even the oxercise of these powerd
is subjoct to 11 limitations therein specified in section 9 of Article
I. An aot passed that can not be referred to one or moro of these
owers, or is in violation of the limitations prescribed on theso powers,
unconstitutional and void. Thus the act of March 6, 1820 (3 Stat.
L., 545) was declared uhconstitutionnl and void in December term,
1866, in Scott v, Bandford (19 How., 393, 452). The acts of Julg
8, 1870, and August 14, 1876, wore declarod unconstitutional an
void in The Trade Mark Cases (101 U, 8., 706), The act of Au uat
15, 1894, was declared unconstitutional and void in Pollock », Trus
Co. (157 U. 8., 429, and 188 U, 8,, 601).
Other acts of Congress have been held unconstitutionsl in decisions
reported in Gordon v, U, 8. (2 Wall., 661); Ex parte Garland (4
all., 105); U, 8. v. Dewitt (9 Wall,, 41); Justices v, Munwr (0
Wall,, 273); Collector v, Day (11 Wall,, 113&; U. 8. v. Klein (13 Wall,,
128); U. 8, ». R. R. (17 Wall,, 332); U, 8. v. Reese (2 Otto, 214);
1. 8. v, Bteffens (10 Otto, 822; U; 9, ». Fox (956 U. 8., 670); U. S, v,
Harris (106 U, 8., 620); Civil Rights Cases (109 U. 8., 3); Boyd o,
U. 8.(116); Callan v. Wilson (127 U, 8,, 540).
. App fving these considerations to the reconstruction legislation
(aots of March 2, 1867, March 23, 1867, July 19, 1867, Mdroh 11, 1868,
nd June 25, 1808), to what power, or powers, conferred by the
onstitution, ¢an such legislation bu referred? i’m-tiuulnrly in the
first and last of these acts, the Solithern States were required to
mtify the fourteenth amoendment aa a condition [imce:lent to the
restoration of their representation in Congress. In other words
when under our theory of government, the right to rt;overn depand(l
o1 the consent of the governcd, these acts required ratiflcation of
tho fourtoenth amendment nolens volens, and this after each of
theso States hod previously rejected this amendment. Further than
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40 VALIDITY OF THE FOURTEBENTH AND FIFTEENTH AMUNDMRENTS.

that, to insure the ratification of this amendment nine States were
tranaformed into five military districts; the civil power and the writ
of habeas corpus were suspended, martial law was declared; citizons
oreated by teats of the States were disfranchised and oitizons oreated
y tosts of Congress were onfranchised. All of this extraordinar
procedure was adopted after pence and tranquillity had boen rostored,
and the results of the war accepted, as signified by their prompt rati-
fication of the thirtesnth amendment, Can there be any doubt that
consiatenoy with 19 Eow., 462; 101 U, 8., 708; 157 U. 8., 429; and
158 U. 8., 601, and similar decisions above oited, would compel the
Bupreme Court to hold the reconstruction ls%iaiation, partioularly
the firat and last of these acts, to be void and unconstitutional as
beyond and in excess of the power conferred upon Congress by the
Constitution? That the court has ample power to do this appears
from section 2, Artiole IXI, of the Constitution, Other reviews of
golitlcal ower are found in 4 Wallace, 2, 277, 475; 114 U, 8,, 270,
22; 17 Johnson’s R., 225, )

B. Isratification so procured effective and binding? It is clear that
by Article V the framers of the Constitution intended that:

“No State without its consent shall be deprived of its equal suffrage
in the Senate,” and hence that there should he hoth a consenting
two-thirds Senate and a consenting three-fourths States in order
to make a valid amendment, But in reference to the fourteenth
amendment novorei[.fn States were deprived without their consent of
their equel auffrage in the Senate, and sovereign States, without their
consent, were compelled to xatify an amendment they had proviously
rejocted as the only alternative of terminating military rulo, resto
civil government, and resuming their practicel relations in the Fadera
Government, This situation inspired the equivocal proclamation
of & Republican Secrotary of State dated July 20, 1868, the joint
rosolution of July 21, 1868, declaring that a sufficient number of
States had ratified the fourteenth amendment to insure its adoption,
notwithstanding that the resolutions of revocation of ratification
by New Jersey and Ohio were then pending unacted on before Con-

s, and the second proclamation of the same amendment dated
g{l‘f;’l 8‘4@“18",l 1808, which simply effoctuates said joint resolution of July

6, Is the validity of an amendment to the Federal Constitution &
political or judicial question ?

During the history of this éovernment only once has the validity
of an amendment to the Federal Constitution been questioned and
decided, The Supreme Court sustained its jurisdiction to examine
into objections to such amendments in order to ascortain whether it
is & part of the Constitution that tha'y must enforce. This was the
oase of Hollingsworth v. Va, (8 Dallas, 381). But the same court
holds that this rule does not hold good as to a state constitution, it
being then & Folitical question. (Luther v, Borden, 7 How., 39.)
The same court also holds that in our palaulur form of government the
mple make and unmake the Constitution. (Cohens v. Va., 6

eat., 380.) This last caso is cspecially appropriate to the rocon-
atruotion acts, by which sovereign States were coerced to vote for
ratification ?lgainst their will, and to the withdrawal of ratification
by Ohio and New Jersey, which were ignored bg Con . The
judicial power is furthor considered in Gordon », U. 8, (117 E 8,,706);

. QI o 4',_' Vet ,. T R ‘
SRS PN SRR g I 2 3 P Yo

iyt aeate s Ve



Collior v, Fricreon (24 A14., 100}; Koohler v. Hill (60 Yows, 548
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Wood v, Fitzgerald (3 Oreg., 568; 6th Am. & Eng. En, of L., onai;

s ’
In ro Gunn (50 Kans,, lbﬁi'Wesl:inghausan v, Pooplo (44 Mich., 268);
Miss, v. Powell (17 Miss., 543); Prince v, Skillin (71 Mo., 367); N. J.
v. Wurts (456 1. R, A,, ﬁul) } étato v, Pritcherd (30 N. J, L., 101);
State . Rogers gna N. J. L., 480); N. 0. v. Melver (72 N. C., 76);
Hudd v, Fimmo (84 Wis., 818).
Wae find the dootrine which I contend for clearly laid down in the
toxt of the American and English Encyelopadia of Law, volume 0,
page 608 (and see note 4), in theso words:

The courts have full power to decluve that an amendment to the Constitution hos
nat beon pm!:erly adopted, even though it has hoen so doclared by the political
dopartment of the Blate, ]

But my whole contention is well stated in Collier v. Friorson (24
Ala., 100-108). The court said: '

We entertain no doubt that to chenge the Conatltgtlon in any other modo than by
a convontion, avory requisition which is demanded by the lustrument iteell, must be
observed and’ tho omisslon of any one is fatal to the amendments. Wa scarcely deem
ms argument nec to euforce this l(:rol;l:oultlon. The Constitution is the suprome
an ‘nnnmnnt law, The mode b{lw fch amendments are to be made undor it fe
clearly dofined. 1t has beon said that certain acls ave to bn done—certain requisitions
are to bo obsarved before s change can be effected, But to what purpose are theso
acts naulrod ar thoso requisitions enfoined if the leglelature or any other department
of the Governinent cnl::ﬁqmnn with them, Ta do 8o would be to violate the Instru-
ment which they awore to aupport; and every principlo of publlec Iaw and sound con-
atitutional pollcy roquires the courts to outnce against every amondment which
is :h:;{rll not to have been made in accardanco with the rules prescribed by the funda~
montal law.

.

The question is a judicial one, and that the court is not concluded
by the action of the legisjature 1s clearly defined to the correct rule
laid down in the following well-considered eases: 102 Cal.,, 133; 60
Town, 543; 60 Ind., 505; 15 L. R. A., 624 (Kyc.l); 46 1. K. A, 261
(N. J); 42 Mich., 206; 20 Minn., 656; 72 N.'C., 76; 144 U. 8, 1;
146 Ind., 1; 77 Miss., 568.

If the rufe laid down in 43 L. R. A., 590; in 54 Wis., 318; and in
10 8, D., 109, is the proper rule, then the fourteenth ament]ment is
void because a plurality of amendmenta were submitted at'one time
in one resolution and to be voted on togother and not separately.
There are threo distinct propositions clearly set forth in three different
clauges of this amendment and they are as separate from each other

ahd ay distinet ns is the thirteenth from the fifteenth. This question

was disoussed in Congress, but a radical majority would not listen to
reason and could not be induced to separate them as they should have
been in three separate sections, ~ ~ .
The doctrine is also clearly stated in Sixtieth Towa, 643, that it mat~
ters not if evory State in the Union should ratify the amendments to
the Constitution that it can not be recognized as valid unless such vote
was had in pursuance with the provisions of Article V—that is, unless

proposed by ‘‘two-thirds of both Houses.”
he case in sixtieth Iowa, on page 645, states the rule so olearly

" aud conoisely as to when courts are authorized to take jurisdiction

and when the question is a politionill one and when it is a judicial one
that it ought to be convincing. The court says:

While It is not compatent for courts to Inquire Into the validity of the constitution
and form of government under which they themselves oxist and from which they
derive their power, yet, ;where tho exlsting constitution prescribes & method for ite
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42 VALIDITY OF THE FOURTEENTH AND FIFIEENTH AMENDMENTS,

wn gmendmont, an amendment thereto to bo valld, must ho adopted In striet con~
nrml!.r to that mothod, and it i tho duty of tho courts in tho propor case whon an
amondment does not, relate to their own powere or functions to inquire whother in tho
adoption of the nmendment tho provisions of the oxisting constitution have been
obaorved, and if not to declaro the amendment invalid and of no effect.

There oan bo do doubt that the weight of judicial opinfon ex-
pressed on this subjeot is in favor of regarding the validity of an
amondmont to the Federal Constitution as a judicial question,

"Lhero can bo no ¥oud roason assignod, I respectfully submit, wh
this resolution should npt be reported by the committoo and why it
should not be ]imad by Congress. Good faith and fairness to the
%mws of Maryland, I(m:t.uakx, Delaware, California and Oreﬁon,

hio and New Jersey domand it, to eny nothing of the Southern
States, all of which havo rights which should bo considerod by the
Suprome Court. 1f thope States over thoir protest have been uncon-
stitutionully deprived of rights and privileges which were guaranteed
to thom undor the original Uonstitution, thon every fair and unbigsed
lawyer will adinit that means should bo afforded them to test their
righta in the courts. The humbleat oitizen under the folds of our
flag hag this right and it should not be denied him. Then surel
ovory consideration should move us to placs in easy reach of 1
States this opportunity to have fairly tested their rights. Millions of
Americans would hail with delight this test in a uiet and orderly
mannor before the highest judicinl tribunal in our great aystom of
govornment. No Congressmnn or Senator who believes they were
adopted constitutionally should shrink from the test, and all of us
who believe that they are void are willlngfnn(l roady to make the test,
Let tho Attorney-General be required to furnish in available form the
cortified copies of the uri[ﬁinnl ovidence of the passage of the resolu-
tions and the ratifications by the States and the tost can be made ensy
in muny cases that may arise. It will simpl{v place in cosy reach of
tho Iili;fnnt. or afford the Attorney-General, if he desires, the moans to
mako tho test.

Respeetfully submitted,

T. U. Breson.
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